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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


> V5RMLL2S 


-Ve- 
INDICTMENT 
RALPH BROWN and 


ARTHUR JOHN SMITH 
a/k/a "Kayo," 


Defendants. 


The Grand Jury charges: $ 
MOD a 


~ 


1. From on or about the lst day of Jatuarsy 
and continuously thereafter up to and including on or about ~”’ 
the 15th day of February, 1975, in the Southern District of 
New York, RALPH BROWN and ARTHUR JOHN SMITH, a/k/a "Kayo", 
the defendants, and others to the Grand Jury unknown, unlaw- 
fully, intentionally and knowingly combined, conspired, 
cenfederated and agreed together and with each other to 
violate Sections 812, 841(a)(1) and 841(b)(1)(A) of Title 
21, United States Code, 

2. It was part of said conspiracy that the said 
defendants unlawfully, intentionally and knowingly would 
distribute and possess with intent to distribute Schedule I 
narcotic drug controlled ubstances, the exact amounts thereof 
being to the Grand Jury unknown, in violation of Sections 812, 


841(a)(1) and 841 (b)(1)(A) of Title 21, United States Code. 


OVERT ACTS 


In pursuance of the said conspicacy and to effect 


the objects thereof, the following overt acts were committed 


in the Southern District of New York: 

1. On or about January 14, 1975, the defendants 
RALPH BROW. and ARTHUR JOHN SMITH, a/k/a "Kayo", left Thelma's 
Bar, 2556 Seventh Avenue, New York, N.Y. 

2, On or about January 14, 1975, the defendants 
RALPH BROWN and ARTHUR JOHN SMITH, a/k/a "Kay", met another 


individual in an automobile in the vicinity of Seventh Avenue 


and 148th Street, New York, N.Y. 


AK: ko 3. On or about January 14, 1975, the defendants 

RALPH BROWN and ARTHUR JOHN SMITH, a/k/a "Kayo", agreed to 
sell one ounce of heroin for $1,400 to another individual. 

4. On or about January 14, 1975, the defendant 
RALPH BROWN handed an aluminum foil package containing heroin 
to another individua” in an automobile in the vicinity of 144th 
Street between Seventh and Lenox Avenues, New York, New York, at 
which time RALPH BROWN received $1,400 from the other individual, 
and BROWN then handed the $1,400 to the defendant ARTHUR JOHN 
SMITH, a/k/a "Kayo." 

(Title 21, United States Code, Section 845) 

SECOND COUNT 

The Grand Jury further charges: 

On or about the 14th day of January, 1975, in the 
Southern District of New York, RALPH BROWN and ARTHUR JOHN 


SMITH, a/k/a "Kayo", the defendants, unlawfully, intentionally 


‘and knowingly did distribute and possess with intent to 


distribute a Schedule I nescotic drug controlled substance, 
to wit, approximately sixteen grams of heroin. 
(Title 21, United States Code, Sections 812, 


841(a)(1) and 841(b)(1)(A); Title 18, United 
States Code, Section 2). 


THOMAS J. CAHILL 
United States Attorney 
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CHARGE OF THE COURT 

THE COURT: (Cooper, DJ) Madam Forelady, ladies 
and gentlemen of the Jury:’ I would be sadly remiss if I 
failed at the very outset of the judge's charge to the jury 
to express to each one of you the keen satisfaction that 
comes to the court and to counsel for the undivided attentioz 
that you have constantly demonstrated throughout the 
course of this trial. 

It is evident that so far you have discharged your 
duties with fidelity. You‘have followed the testimony with 
intelligence, with understanding, and with an absorbing 
interest. I am quite satisfied that no single matter relating 
to the fact issues has escaped your attention. 

You have been silent throughout and when your turn 
comes to sneak, I have every confidence and I am sure counsel 
on both sides join ms in this, that in acc»rdance with the 
solemnity of ycur oath and the high order of your conscience, 
you il pronoun 2 the justice that is due in this case. 

I take these things seriously. Justice is a 
serious matter. The doing of justice is difficult. It is 
a challenge. The moment we:begin, as some uf us have, to 
say, So what?" or "Who cares", "big deal", “thy get yourself 
all excited, it is just another case", eve: u bright high 


school kid can see the danger in that type of sentiment. So 
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I have neve. taken it indifferently. 
If we mean to do justice, then it is not a game. 


You are not here as spectators. Your selection was the re- 


sult of qreat care, exercised by the court and counsel. 


Your mission is not easy; we are sure you did not expect it 


to be so. 
Let me read you what a great philospher, a Nobel 
prize winner, had to say about the very thought that I am 


lumbering along with, in order to get it across. He said, 


ustice dies from the moment it becomes a comfort, when it ceases 
to be a burning reality, a demand upon one's self." Those 


are his very words. 


So, it is a demand on you and on. me and you must 
have seen the judge's attention, the judge's insistence, 
that this matter be vronerly dealt with and presented to the 
jury. I can sit here and say, "I am not a fac: finder, they 
are. Why do I have to exercise myself with the witness? 

It is none of my business, that is for the fact finders, not 
for me: it's not ny job, I am here to lay the law down. 


1 couldn't do that sort of thinc if I live to be 


You have got to hear every word because you are 


the ones who have to judge the truth and you are the judges 


of the facts, and how can you judge the facts if you don't 
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2 | hear? Very often counsel do nothing about urging the wi’- 
3 || ness to speak up. In my time I used to s t Jown with a 
| | 
5 a jury? They never saw you before. I want you to speak up. 


4 witness and say, "No you recocnize you are going to talk to 


6 I want you to show me now how you are going to answer ques~- 
7 tions, what kind of voice you are going to use." That's the 
6 way I made mighty sure that the witnesses I called were 

. heard, each and every word. 

10 We are indebted to counsel for their concern with 
11 || ¢he interest of their clients. They showed a deep belief, 
2 a feeling of conviction, that their side should prevail, 

13 and they exercised themselves about it. 

14 But the lawyers are not on trial, they are the 


delineate the facts, which they have done; one side claim- 


ing the quilt has been established bayond a reasonable 


doubt and the other side saying that the defendant, under the 


law and on the facts, is entitled to an acquital, aid that 


is where the challenge comes in and that is what brings us 


15 representatives of the litigants and they are here to 


‘oqether. 


When I see counsel genuinely trying: to do their 
level “-»., I am grateful for that show of spirit. I like 
to see people who care and that is what I have noted about 


this jury. You have been hanging on every word, you have 
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been listening intently, and you are anxious to fulfill you 
mission, and to do honor to your oath. 

Let me say a word about objections that counsel 
have interposed from time to time. Pease understand that 
counsel not only have a riqht but it is, indeed, their sworn 
duty, on the offer of certain evidence, to press whatever 
legal cbiections there may be to its admission, and that is 
what has happened here. You heard the court make rulings and 
we proceeded with the case. 

Now, with those comments about ~-unsel we leave 
them. Why? Because we are concerned with the only litigants 
to this case, the defenda.: on ‘ie one side and the govern- 
ment on the othe.. 

This is not a con... st in salesmanship; it isn't 
a battle of wits: it isn't a ciash of personalities. It is 
by law pronounced to be a search for the truth. If you can 
leave this courthouse with the firm conviction that your 
verdict ‘s consistent with the truth, then indeed your duty 
will have been done, because the only triumph ‘n any litigate 
case is the triumph of the truth. 

As {£ told you when you were being selected, every 
defendant, everv defendant regardless of his race, creed, 
color, age, regardless of his ‘niiiinsie of any kind, is 


entitled to a fair trial under our law. And the very same 


SOUTHERN DI.i tiICT COUT REPORTERS, U.S. COURTHOUSE 
FOLEY © WARE. NS / YORK WY. — 791-4000 


SIETS 
AR 5 


legal propositions of law must be charged by the judge to the 
jury regardless of who the defendant is; whether the de- 
fendant is successful, or waiting for success; whether he is 
iqnorant or well-informed; crude or polished; highly 
esteemed or despised; whether he is a member of a good or 
a bad family; yes, even if he is an avowed enemy of our 
society, each is entitled to his day in court and that justic 
be done according to the facts in the case and the law of 
the case, and that is it. That is what America stands for. 

If this defendant on the facts and on the law is 
guilty, vote him quilty. And on the facts and the law, if 
you find him not guilty, acquit him. 

You are not here to do any favors for anybody. 
Whether you. like the judge or like the lawyers, or don't 
like them, that hasn't got a thing to de with it. YOu go in 
and buy a garment or a steak and you decide the merits,the 
quality of the garment or the steak. What has that got to do 
with whether or not the salesman was pleasant or unpleasant; 
or whether the place where you bought it was a veritable 
emporium or a junk shop? You are talking about the steak, 


you are talking about the garment and that is all you are con- 


cerned with. What is the proof? What is the law? And you 


swore that is all you would weigh. 


Ipointed that out while you were being sele ited. 
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I went over it backwards and forwards. And so when I say 
to yer, or give you a proposition of law, that is it. You 
don't sit here like barons of old that we read about when 'we 
went to school, ee decided on whim or caprice which one 
went to jail, which one was hung up and which one went free, 
or who got the bag of gold, or who was left in abject misery. 
You have no such power; neither have I. 

Neither you nor I are here to please anyone. We 
have a sworn duty to perform, and we must discharge it if 
juscice is to prevail. 

After all, as I pointed out to you when you were 
being selected, it is your justice, your justice as much as 
mine; it is your courthouse, for black, for white, for poor, 
for rich; it is your burden as much as my burden and you've 
got to get exercised about the doing of justice as much as I. 
Otherwise you have no right to undertake to be an American 
minister of justice. 

We have reached the point where you are about to 
undertake your final function as jurors and here you perform 
one of the most sacred obligations and responsibilities of 


citizenship. YOu are, and make no mistake about it, what 


the Supreme Court of the United States has said of you, you 


are the sworn ministers of justice. 


You are to approach your duties in an attitude of 
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around, no monkey business, this is it, right down the 
middle. 

At one of the conventions during an intermission 
some of his admiring followers gathered around him and one 


of them said, “Mr. Justice, what do you expect of a judge?" 


and without hesitation he said, "I expect him to call them 
as he sees them, as they come across the plate, just the 
way that referee is doing over there at that game.” 

The judge is to call them as he sees them, as 
they come across the plate. You are the judges of the facts,| 
and you call them as you see them, as they come across the 
plate. Be satisfied with the applause of your own con- 
science. The devil with what anybody else thinks or says. 

I told you when you were being chosen that under 
our law when the government comes into court, it ie merely 
another litigant. It is entitled to no other or extra 
consideration and, of course, by the same token, it is en- 
titled to no less consideration. 

You must find whether or not this defendant is 
guilty on two separate charges against him. The first count 
being what we call a conspiracy count and the second count 
charging him with committing one of the acts falling within 
the objective of the conspiracy . 


At the outset let me say that your burden has been 


SOUTHERN DI. RICT COURT REPORTERS, U.S. COURTHOUS! 
FOLEY \QUARE. NEW YORK. N.Y. ~ 791-1020 


"five 
AR 7 et) f) 


vomplete fairness, complete impartiality, and to eppraise 


the evidence calmly and deliberately, and, as was emphasized 


by me when you were being selected, without the slightest 
trace of sympathy, bias or prejudice, for or aginst the 
government or the defendant. 


What I have just said is as important a part of 


my charge as anything 1 am going to say to you. I told you 
when you were being selected that I have lived on both sides 
of the tracks, and I told you that I have seen. the *orror 
and misery and life in the raw that is bound to come out and 
be revealed in the courtroom. And along with it, I have 
seen the clorv of man exercising the highest deportment in 

a civilized state. 

One of the lessons I have learned and learned early 
was to be satisfied with the applause of my own conscience. 
There was a great judge in New York who sat on the Supreme . 
Court of the United States, Mr. Justice Robert Jackson. I 
got to know him somewhat and one of the regrets of my life is 
that I was not afforded the opportunity to get to know him 
more. 

He was a great judge. Why, because he knew the 
law? No, that was just half of it. He knew human beings. 


He knew their stresses and strains and he knew their strengths. 


He was beloved by lawyers. He was a firm judg2, no playing 
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lessened by the defendant's testimony, summarized by his own 


lawyer, which included an admission that the act was done 


by him as far as procuring heroin for cash. The facts sur- 


rounding that transaction have Leen amply s tated. Never- 
theless, the law makes it imperitive that the jury be in- 
structed as to the total law applicable in the case, in its 
entirety, so the jury may have before it all the facts and 
all the law on which to predicate a verdict. 

We say with great pride and we mean it, that all 
parties, government and individuals alike, stand equal before 
the bar of justice. Your final rele is to decide the fact 
issves that are in this case. YOu and only you -- not the 
judge, not the counsel -- are the exclusive judges of the 
facts. 

You and you alone pass upon the weight of the 
evidence. You and you alone determine the believability 
or the credibility of each witness. You and no one but you, 
resoive such conflicts as there may be in the testimony of 
witnesses, and you and only you, the jury, draw such reason- 
able inferences as may be warranted by the evidence. 

So you see why the law names you and you alone to 
pronounce the last word, so to speak, on what the total trial 
record points to as to the guilt or innocence of the de- 


fendant on trial. 
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This may surpise you but in a Federal court the 
United States trial judge, and I am one, has a perfect right 
to comment on the evidence to the jury. I can tell you 
what I think * every witness who got on that stand. All I 
need te add is that this is my estimate and you are not bound 
by 

i can say of a witness that I wouldn't believe him 
if he took an oath on a stack of bibles reaching from the 
floor to the ceiling. I could say of another witness, he 
spoke the gospel truth. So 1 see, in the Federal court, 
the judqe doesn't have to sneak »ver anything by looki'.g at 


you and looking at the witness or in some way indicating to 


have to, I can comment on it. 

Why don't I? I have never done it, thatis your 
job. The law says it is your job and that is where it 
belongs and I don't want to hint anything, I don't want to 
butt in, so to speak. I don't want to invade your orbit; 


I would resent your trying to tell me what to do with 


regard to the law. 


So when I say to everybody in the courtroom, "All 
rise", what do I mean by that? It is a show of respect fo1r 
the burden that you carry. 


Since I have the right to talk to you about the 


you the judge likes or doesn't like the witness. I don't 
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case, or the evidence in the case, I am not going 1.9 do it, 
I forpid you from trying to read into my voice or the 
emphasis that I may place here and there, how I feel about 
the facts. If I wanted to tell you, I would tell you right 
out. 


Another lesson I learned, when you got something 


you befieve ‘in, you go up the front way, you don't go 


sneaking around the back. I don't kh ve to sneak around cle 
back, I can go right up the front way. Since I am not doing 
it, * don't want you to say, "Did you see how the judge 
reacted to this, that and the other?" 

The only thing you ever heard me do or saw me do, 
as you have a right to ave observed, is that I was impatient 
at times with witnesses who wouldn't speak up or who I though 
were expandir7 om answers. 

My function is to instruct you as to the law, and 
it is your sworn duty to accopt the law as I state it to 
you in these instructions and to apply the law to the facts 
as you, the jury find them. Your oath compels you to apply 
the law regardless of your personal opinion as to the wisdom 
or the rightness of any part of the law. 

I speak very plainly when I tell you that your 
oath compels you to apply the law as laid down in these 


instructions. It is unthinkable that a jury would do 
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otherwise, foi that would be violating your oath. It would 
be the same as a lawyer violating the oath for which he could 
be disbarred or a judge violating his outh, for which he 
could be removed from judicial office. 

So you recoqnize why I grow impatient and angry 
when, after a trial is over, Ilearn that the jury did not 
observe the law, and becoming its own legislators and layinc 
down its own law. 

You are not here in an executive capacity, you are 
not here as part of the legislative branch. You have enormous 
power, but you must keep it within the limits prescribed hy | 
law. Yov must determine on your oath and according to your | 
conscience the gqiilt or innocence of this defendant, based 
exclusively on the trial record before you. 

What do we mean by that? That meens the sworn 
testimony, the exhibits, the stipulations entered into by 
both sites, everything that went into the record, within 
your sight and hearing, and the instructio) on the law given 
to you by the court. 

With regard to any fact matter, it is your recollec- 
tion and yours alone that governs. Anything that counsel, 
either for the government or for the defendant m* have said 
with respect to matters in evidence, whether during the trial 


or in a question or argument, or in summation, is not to be | 
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substituted for your own recollection of the evidence. 

So, likewise, anything I may refer to, if my 
recollection doesn't accord with yours, your recollection 
prevails; your recollectio. ° aramount. 

Before we considey each charge against this de- 
fendant, and what is required to sustain each charge, there 


are certain preliminary observations that are in order, 


certain principles of law that are applicable in every 
criminal case, and to some o/ them I referred while you were 


being chosen. 


Such is human nature, and I see this very often 
and I cringe when I hear it, people apply the term "hoiler- 
plate" to these fundamental principles of law which have been 
hammered out by the biood and sweat of great advocates in 
the past and great judges and great legislators. A glorious 


part of our countty's judicial history and they refer to it 


I have said them hundreds of times and or each 
occasion I regard myself as privileged to pronounce these 


sacred pro7mositions of law. 


One of them is that an indictment is merely an 


as boilerplate. It is not boilerplate ta me. 
| 


accusation, a charge. It is a method by which perscns accuse 
by a grand jury of crimes, are brought into court and their 


quilt or innocence is determined by a trial jury, such as 
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you are. It is no evidence whatever of the guilt of a 
defendant, and you will not give any weight whatsoever to the 
fact that an indictment has been returned against this 
defendanc. i‘ 

So when you get in there and soneone says, "But 
he was indicted, wasn't he? Doesn't that show he was guilty?! 
Answer the way I have charged you, "The judge told us that 
is no evidence of guilty whatsoever, why are you saying what 
you are saying, sir or madam? Let's go back into the court- 
room and have the judge reneat that.” 

Or, "I feel sorry for the defendant and his family./' 
I have heard that. Then you have to look the. person right 
in the eye and say, “Did you hear what the judge said to you? 
That hasn't got any*hing at all to do with your job." 

Do you understand me, Madam, and do you see the 
wisdom of that? This defendant here has pleaded not guilty. 


He has a perfect right to plead not guilty, that is our law. 


guilt beyond a reasonable doubt. J am aqoing to define that 
term for you shortly. That is the law. 

You charge anybody, you say after all that bloody 
history of people being tortured and tormented and put on 
the rack and their tongues nat led: ont and leqs chopped off 


along with their hands, say yes, and they dicd on the rack 
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because they wouldn't say yes. So, as a result of all of 
that, these great principles of law have been handed down 
and that is how it comes to pass that we say that an in- 
dictment by a grand jury is no proof of guilt; that a 
defendant is presumed to be innocent of the charge and that 
when you want to charge anybody, or if you so charge anybody 
that is just a charge and you've got to prove it, and prove 
it beyond a reasonable doubt or fold up and pass on, let 

him go. 

That is not to say that the judge is indicating 
how he feels about guilt or innocence here. I just want you 
to understand these principles of law so that you can apply 
them. I can give you some fancy gobbledegook too, and I 
know from past experience tne ignorance of juries with re- 
gard to certain language that the law prescribes. They 
think they know it and when they come to apply it, they have 
twelve different opinions. Then we get all kinds of notes 
showing that they did not understand. 

Well, I am troubling myself to have you under- 
stand. I can get through with this charge in one-fifth of 
the time and it will be a perfect charge in th eyes of the 
law, but I wouldn't be at all sure you understood what I 
said. Therefore, I couldn't rest and be at ease; my 


conscience would bother me. 


o 
" 
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There is a burden upon the government under the 
law to prove a defendant guilty beyond a reasonable doubt. 
That never shifts, it doesn't go from the government to a 
defendant. The government always has that burden cf proving 
a person guilty beyond a reasonable doubt. 

It has that burden from start to finish. It is 
-ur law that a defendant doe not have to prove his innocenc 
On the contrary, as I told you w: ‘ou were being chosen, 


ae is presumed to be innocent of the accusations contained 


in the indictment. 

As I told you when you were being selected, 
this presumption of innocence is a protective shield covering 
this defendant. It continues in his favor throughout the | 
entire trial and right as I talk to you at this moment, 
that presumption of innocence continues in his favor. 

That shield of presumption of innocence sur- 
rounds hin during the course of the entire trial. It even 
continues to shield him while you are deliberating. 

This presumption of innocence is removed only 
when you, the jurors, declare that guilt has been estab- 


lished beyond a reasonable doubt. Then that protective 


shield has been pierced, it no lo.ger protects him, it 


falls away from him and that is that. 


The presumption of innocence is sufficient to 
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acquit a defen of the crime charged unless it is over- 
come by evidence that satisfies your mind beyond a reason- 
able doubt of the.defendant's guilt; ard unless you are 
so satisfied, it is your sworn duty to declare him not 
guilty,. 

If, on the other hand, you do not have a reason~ 
able doubt as to his quilt, it is your sworn duty to declare 
him guilty. 

What is all this reasonable doubt about? There 
is nothing mysterious ab ot reasonable doubt. If you will 
pay strict attention as I know you have, ae will get it. 

How much evidence does the government have to 
place before a jury in any criminal case? Must it be 
evidence beyond any possible doubt? No, a thousand tines no 
This..* not a mathematical problem where you put a lot of 
figures on a board and everybody can add them up and come to 
the same total. 

You are dealing with human beings, with flesh 
and bone and brain and soul. So the words are reasonable 
doubt and they mean there is a doubt founded in reason, not 
imaginary, founded in reason and arising out of the nature 
of the evidence in the case or the lack of evidence in the 
case. 


It means 2 doubt which a reasonable person has 
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after carefully weighing all the evidence; it means a doubt 
that har substance and is not shadowy. Reasonable doubt is 
a fair doubt, it-is a doubt which appeals to your reason, 
your judgment, your common sense, your understanding, and 
arising from the state of the evidence. 

A defendant is not to be convicted on suspicion 
conjecture or even impressive evidence which does not rise 
to the dignity of significant persuasiveness. 

Reasonable doubt is not caprice, whim, specula- 
tion. It is not an excuse to avoid the performance of an 
unpleasant duty. I+ is no sympathy for a defendant, Or a 


desire to uphold the government. 


If, afte: a careful and impartial consideration 
of all the evidenze in the case from the start to finish, 
you can candidly and honestly say under your oath that you 
are not satisfied of the guilt of the defendant and that 
you do not have an abiding conviction of his guilt which 
amounts to a moral certainty, then you have a reasonable 
doubt and, in that circumstance, it is your duty to acquit. 

On the other hand, if after such a fair and im- 


partial consideration, you can candidly 71d honestly say that 


you ave satisfied of the guilt of the defendant, that you 


do have an abiding conviction of the defendant's guilt whic 


amounts to a moral certainly, I mean such conviction or 
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certainty as you would be willing to act upon in important 
and weigitty matters in your own personal affairs, private 
lives, then you have no reasonable doubt and, in that cir- 
cumstance, it is your duty to convict. 


The law says that a reasonable doubt does not 


mean a positive certainty or beyond all possible doubt. If 


that were the rule that proof would have to be adduced be- 
yond all possible doubt, hardly anybody would ever be 
convicted no matter what criminal act he may have committed 
for the simple reason that it is practically impossible for 
a person to be absolutely and completely convinced of any 
controverted fact, which by its very nature, is not 
susceptible of mathematical certainty. 

If a man makes out a will which is impervious 
to attack, you see by the will what he wants done. it ia 
like going into a grocery store and ordering a series of 


articles. There are descriptions for all to see, that is 


easy. 
We are not dealing with a will case, we are 


dealing with conduct of people where there is no writing 


and from all of which you must determine the purpose that 
brought: us together, and that is whether the government has 
proven the charges against the defendant beyond a reasonable 


doubt. 
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So, in consequence, the test in a criminal case 


is, I repeat, that it is sufficent if the guilt of a 


defendant is established beyond a reasonable doubt, not 
beyond all possible doubt. 

You may not draw any inference, favorable or 
unfavorable, toward the government or to this defendant 
Brown, from the fact that Smith also referred to as "Kayo"-- 
Smith is named in the indictment along with this defendant o 
trial before you. Smith is not before you. I don't want 
you to guess what happened to Smith or what happened to his 
case, or anything like that. It is none cf your business, 
don't start to guess. 

When you start to guess whether along this line 
or any other line, that is when justice gets a punch in the 
nose, and, for that matter, where justice is laid low. 

You don't conjecture, you don't guess. The 
judge told you Smith is not before us, the only one before 
us is Brown. SO don't you say -- I learned that some jurors 
would say in similar cases, “What happened to Smith?" But 
what is that kind of stuff? it is none of your business, 
the judge told you that. That is all you have to be con- 
cerned with. 

Let's turn to the specific charges against this 


defendant. The first count is a conspiracy count. It 
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charges that the defendant with others to the grand jury 
unknown, along with Smith, conspired to violate the Federal 
narcotics laws. ,That is called a conspiracy count. fT will 
come to it in just a minute. I will try to make it per- 
fectly clear to you. 

The second charge or count against this fend- 
ant says in effect or charges him with distributing and 
possessing with intent to distribute, 16 grams of heroin. 

A conspiracy -o commit a crime is an entirely 
separate and different offense from the substantive crime 
*hich is the object of the conspiracy. The essence of the 
rvime of conspiracy is an agreement or understanding to 
violate other laws, ana an act done to carry out that unlaw- 
ful agreement. 

That sounds good, doesn't it? Without casting 
aspersions on you, I am ready to prove that almost every 
one of you doesn't know what I just said, so I am going to 
bi. ak it down into simple terms so that you do get it. 

Take this rough example. One man, let’s call 
him A, says to B, “Hey, I'm going to knock over the bank 
down the street.” 

B says, "When are you going to do it?" 

A says, "I don't know, I think I'll do it 


tonight sometime." 
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“Well,” B says, “what's wrong with me? How 
about letting me get in on this?" 

A says, “You want to?" 6B says, “Sure.” 

A says, "You're in." They shake hands. 

What happened? There you have a plan to rob a 
bank, it's as simple as that. Just takes three seconds to 
say it. It's very clear what was said, knock off the bank, 
rob the bank. Then you have, ifyou were to believe it, 

B saying "Let me in on it“, so you have two people and there 
must be at least two before you can have a conspiracy. 

So you have two people entering into an 
agreement to knock off a bank. They don't sit down and 
have a written contract which they swear to before a notary 
public. 

By words and actions you ask yourselves has 
there been proof beyond a reasonable doubt that there was 
a conspiracy here between Brown and Smith, and others, to 
sell drugs? 

So coming back to my bank example, if there was 
2 clear understanding as to whatthe object was, and that 


was to rob a bank, and a clear depiction that A and B agreed 


to be parties to the panning, then you have an under- 


standing, a meeting of two minds. 


What do we mean by a meeting of two minds? It 
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means an agreement where you go into a grocery store, most 
of us go in and say "milk", that is all we say, "milk", one 
word. We put some money on the counter, there is an act, 
money. The grocer gives us a quart of milk, hands it over, 
that is a meeting cf minds. You want to buy and he wants 
to sell. That is a contract. 

That is a meeting < “he minds, and in the eyes 
of the law, that is just as good a contract as a contract 
running into thousands of pages between I T & T and American 
Tel. & Tel. 

So all it takes here in a conspiracy is a plan 
to do something with regard to violating a Federal law, in 
this case narcotics, and in the case I gave you, robbing a 
bank. 

Now, suppose theydon't rob the bank; what about 
it? It would still be a conspiracy, it would still be a 
crime. If on top of it they went and robbed the bank, that 
would be a second crime. Do you get it? Is it coming 
through? 

Now, the law says that if you have a conspiracy 
and there are willing members to that conspiracy, the law 
demands that there be proof that the conspiracy was not 
abandoned. They just cidn't say, "Well, yes, let's do it,” 


and then drop it. If all they did is plan something and 
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just talked about it but didn't take any step in connection 


with it, the law says no harm done, forget it; no crime. 


But if a step is taken to carry out the objectiv 


of the conspiracy, in the rough example I "ave you before, 
rob a bank, if a step is taken, even innocent on its face, 
then the conspiracy has been made out completely. Suppose 
I give you an example. 

Suppose B, in the rough example I gave you, 
without telling A, called the bank -- a perfectly innocent 
thing o1 its face -- “Hey, what night are you open?" 

"Thuasday." “What hour?" "Until nineo'clock." 
Perfectly innocent. But what was he doing? He was trying 
to find out when this bank would be open in connection with 
the plan to rob the bank So he took a step. Then you've 
got the conspiracy completed. 

It's got to be proven, every one of these ele- 
ments, must be proven beyond a reasonable doubt. You have 
to be satisfied beyond a reasonable doubt, as I have define 
reasonable doubt for you, that there was a conspiracy. bet- 
ween two or more people, that those who were in it were 
really willing, knowledgeable participants, with full intent 
to be members of that conspiracy, and that a step was taken 
to further the objective of the conspiracy. 


That is legical. Why does the law say this? 
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Why does the law insist on it? Let's reason it out. 
"Ne When you have one wrong-doer, he presents a 
problem; but no where near the problem of a group of fellows 
getting together, planning to do a wrong. That continues, 
the ugly tentacles bore deep into the earth, it takes years 


before you can break up what we commonly call a racket. 


And what is a racket? A racket is a conspiracy to violate 


Ne 


wi You go. the big shat on top and the little 
errand boy underneath, and you have a real active, going 
concern that can hold the community by the throac for a 
whole generation. So the law says the moment you start 
getting together, the moment you gather around together and 
agree among yourselves to violate a Federal law, you are 
guilty of conspiracy, vcrovided these three elements that I 
spoke about have been proven beyond a reasonable doubt .\, 

I don't care that you didn'tdo it finally, you 
conspired to do it. Savs the law, that is a crime. And 
I'll tell you somthing else, mister, everything that was 
done by the other fellows in the conspiracy is binding on 
you, whether you knew about it or noc, so long as what tuney 
did was to carry out the conspiracy, because everyone of the 


is your agent as much as you are their agent. 


We are going to hook you with it because you 
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knew the conspiracy, you knew the plan, you knew what was 
at stake and you agreed and everything that they have done, 
they did to carry out the very thing that you agreed to 


carry out. 


That is how it comes to pass that the big shot 


on top who lays down.the rules and the steps and has an idea 
every other minute as to how the conspiracy can be enlarged, 
he can be held accountable as a conspirator as much as the 
errand boy down at the bottom of the ladder, who knows what 
the conspiracy is all about, what its objectives are, and 
who consents to become a part it it. 

He is bound by it, he is bound by everything 
that the leader does in connection with those objectives of 
that conspiracy -~ to push drugs, to push counterfeit, to 
transfer across state lines stolen securities, to do wrong 


as to any Federa] law, to break any Federal law. 


If you get together to do it, that is a conspiracy 


and that is a separate crime from the actual doing of it. 
Madam Forelady, have I made that clear to you? 


THE FPORELADY: 


THE COURT: How about you, Mr. Lichterman? 
JUROR Wo. : Yes. 
THE COURT: Any question, Mr. Gurian? 


JUROR NO. 
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2 | THE COURT: How about you, Mr. Gordon, have I 
{ 3 come through? 
jaa 4 | JUROR NO. 12: Yes, sir. 
5) | THE COURT: Mrs. Sullivan, you got it? 
6 | JUROR NO. 11: Yes, sir. 
og THE COURT: Mrs. Goldberg? 
a | : 
1 JUROR NO. 10: Yes, Sir. 
9 THE COURT: What do you say, Mr. Loew? 
10 | JUROR NO. 9: I agree to everything; I under- 
| 
11 | stand it perfectly. 
12 | THE COURT: Very well. I haven't asked every- 
1} 
13 | one, I wanted to get a sampling as to whether I have come a 
14 | through, whether you und2rstand what the law insists on. 
15 So what you must find, and find beyond a reason- 


are three separate elements. 


able doubt in this case, 
I have already told them to you but I'm going to give them 
to you in the clipped language of the law. 


Number one, you must be satisfied beyond a 


£ 


reasonable doubt of the exi»rence of the conspiracy charged 


in the indictment. I alreacy told you that. 
Number two, you :nust be satisfied beyond a 


reasonable doubt that this defendant knowingly and wilfully 


associated himself witn the conspiracy, not just as an 


20 || on-looker. not as a spectator, not just somebody who knew 


SOUTHERN DI! RICT COURT REPORTERS, U.S. COURTHOUSI 
- + , LIAS E NEW viaje NY - 791.1020 
ae - 


4 i am 


~ 


AR 28 
what was going on but didn't make himself a part. of it. 

And the third element tnat must be proven be- 
yond a reasonable doubt is that one of the conspirators 
committed at least one of what we call overt acts, and that 
is the step that I referred to, a step that was taken in 
connection with the objective of the conspiracy, like that 
telephone call I gave you as a example. 

I am glad to see you nods your heads, that is 
encouraging to me,so I don't have to bore you with repeti- 
tive comments. 

If the government fails to establish each and 


every one of these three elements beyond a reasonable doubt, 


no matter how much evidence it may have had on one or two, 


it must have evidence on each one of those three beyond a 
reasorable doubt, and if it has, then you may declare the 
defendant guilty. If the government failed with regard to 
any one of those elements, to prove any one of them beyond 
a reasonable doubt, the defendant is entitled to acquittal. 

Lec's read the lanquage, there's nothing fancy 
about it at all. A high school boy can read it and under- 
stand it. 

"The grand jury charges from on or about the 
first day of January 1975 and continuously thereafter up to 


and including on or about the 15th day of February, 1975, 
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in the Southern District of New York, RAlph Brown and 

Arthur John Smith, also known as "Kayo", the defendants, 

and others to the grand jry unknown, unlawfully, inten- 
tionally and knowingly combined, conspired, confederated 

and agreed together and with each other to violate"a cer- 
tain law enacted by Congress, that is, that law dealing with 
narcotic drugs. 

"It was part of said conspiracy that the said 
defendants unlawfully, intentionally and knowingly would 
distribute and possess with intent to distribute Schedule 
I narcotic drug controlled substances” which includes 


heroin, “the exact amount to the grand jury unknown in 


and others to the grand jury unknown, goc together and 
decided on a plan to possess for the purposes of dis- 
tributing, heroin. 

Well, the defendant admits he had the heroin. 
He got it, he turned it over, it was paid for. What are his 
defenses? what he was a victim, he was taken advantage of, 


as 1 shall explain, and if you find that he was taken 


it down to you, then no matter that he did possess it, no 


matter that he did get $1,400 for it, no matter what you 


violation of law." 
So there you have a charge that Brown and Smith 
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think of it, if you are convinced that he was taken ad- 


vantace of within the meaning of the law, then you throw 
the case out; he-is entitled to acquittal. 

You see, the principles of law to me are greater 
than you, greater than all the lawyers and the judge. They 
prevent us from having to operate in a jungle. I am just 
explaining it to you, to make it simple, so that you will 
understand what we have here and I am not saying that you 
should believe or shouldn't believe, I am just telling you 
what is being argued and what is being presented to you; 
what your minds are being addressed to, so that you can cope 
with the different angles of the case. 

Your understanding of so much of what 7 have 
said -- I have looked at you -- has helped me enormously 
I can really cut out a great deal of what I had prepared 


say to you in fancier language. 


talked to you about not reducing the agreement 
to writing -- that hardly ever happens. 

talked to you about it taking at least two 
people to make a conspiracy; one person cannot enter into 


an aqreement with himself, so it takes at least two people. 


Some conspiracies are very extensive; others 


are not, they play it closer to the vest. It's a smaller 


outfit so to speak. 
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Was there a conspiracy? Did Brown on the 
evidence before you consent to be a willing member of that 
conspiracy, which was to push drugs, to sell drugs? Are 
you satisfied beyond a reasonable doubt that those three 
elements that I spoke about have been established to your 


satisifaction beyond a reasonable doubt? 


I should add like many or most of the things in 


the law, a conspiracy is not’ required to be established 

by so-called direct evidence. The unlawful agreement or 
understanding which, as I have said, is the heart of the 
matter, may be found if it is found at all, as a matter of 
inference from the conduct of the people alleged to have 
comprised or participated in the conspiracy. 

Look here, 99 per cent of thecases we don't 
have a film. If we had a film of what people did we 
wouldn't need you. You've got little bits here and big 
chunks there and you got to put it all together: the 
movements of people, what they say, where they were, in 
order to determine whether there was a «7nsp.racy and 
whether Brown was a willing member of the conspiracy and 
whether an act had been taken to carry out the objective 
of the conspiracy. 

I will tell you again that mere association by 


one person just hanging around and listening but doing 
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nothing in connection with it, and not undertaking to do 


anything and not doing anything that makes him.a member of 
it, you have to determine that like you do everything else, 
from allthe circumstances. But mere association, and hang- 
ing around, is not the equivalent of membership. 

You must be satisfied that there was an intent 
to be a member. And there was a willingness and knowing 
on the part of the person to be a member; he knew what he 


was doing. On all of that you must be satisfied beyond 


a reasonable doubt. 

You must focus on the defendant's relationship 

to the crime and not solely upon his relationship with 

others accused of committing the crime. His relationship 
to the crime must be sufficiently substantial to satisfy 
the concept of personal quilt. 

Now, what I told you already in simple language, 
does that help you to understend this more complicated 
language? I am grateful to see the encouragement when you 
nod your heads in approval. 


I have maintained it and lots of people say, 


"Why do you do it? Why wear yourself out, it's simple, they 


understand it." Neli, they don't understand it and I 've 


got to give them both in my book. 


So I repeat, a defendant may not know all of 
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conspirators, yet, if he knows there is a conspiracy and if 
he has knowledge of its basic objectives and aims, and joins 
it, then he adopvts.as his own the past and future words and 
acts of all the other conspirators in furtherance of the 
conspiracy as he understands it, even though he may not have 
been present when the words were said or the acts were done. 
That is what I told you before, right? 

Accordingly, to find the defendant before you 
auilty under the consniracy count, you must find that he 
entered into the conspiracy with specific criminal intent and 
knowledae. The only way you have of arriving at the state 
of mind of the defendant in the case before you is to take 
into consideration all the facts and circumstances shown by 
the total evidence. 

Direct proof here with regard to wilfull or wrong- 
full intent and knowledge is not necessary. They may be 
inferred from acts or a combination of acts. These are 
questions of fact to be determined from all the circumstances 
by you and you alone. 

For instance, suppose you are satisfied that on one 
of these occasions Smith, also known as Kayo, was in the car. 
Suppose you further accept or are convinced of the testimony 
acs to what was said during that period of tine, even if the 


amount of words coming from Smith may have been mighty few, 
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if any at all, you must decide whether that particular acaba 


not just that alone, but that the particular episode has 
meaning for you under all the circumstances that then existed- 
Does that show that Smith had knowledge of what was going on 
and was a willing participant? Is it some evidence in that 
direction? 

Likewise, with regard to the defendant on trial, 
it would be easy if each and ev ry time you have a trial the 
defendant ¥v to come into the trial and there was a complete 
confession signed by him. What is there to that? Hardly 
ever happens. 

I know the movies have it, but in my experience 
it is about one out of a hundred. So where the act doesn't 
exist, the jury may be hard put to it, but that is the functio 
of the jury, to determine whether or not there was a con- 
spiracy and whether the defendant on trial was a member there- 
of. 

A word about that and I might as well give it to 
you. The government must establish beyond a reasonable doubt 
that the defendant, aware of its purposes and objects, entered 
into the conspiracy with a specific criminal intent; that is, 
that a defendant knowinly did an act which the law forhids 
purposely intending to violate the law. 


Let's talk about the overt acts. I told you that 
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an act must he done by a conspira:uor, one act by one con- 


spirator, in connection with the objectives of the conspiracy, 


like the telephone call I gave you in the rough example. 
That is called an overt act. I told you already what the law 
says you have to prove, you have to prove that beyond a rea- 
sonable doubt. 

The law goes further than that and says you e~-° 
directed to put into the indictment some of the overt acts, 

} 
not every overt act, not every step taken, but you must allege 
at least one overt act and prove it. Even though on its face 
it appears perfuctly innocent, let me tell you what the law 
says on overt acts, 

The offense of conspiracy is complete only when 
the unlawful agreement is made and any single overt act to 
effect the object of the conspiracy is thereafter committed 
by at least one of the conspiractors. 

What is an overt act? I have already indicated 


you it is any step or act or conduct, even innocent on its 


face, like a telephone call, which is taken to achieve, 
accomplish or further the objective of the conspiracy. 
The purpose of requiring proof of one overt act 


that while parties might conspire and agree to violate the 


| they may change their minds and do nothing to carry it into 


|effect, in which event it would not constitute an offense. 
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The overt act need be neither a criminal act nor 


the very crime which is the object of the conspiracy. It 


need not be committed by the particular defendant under 


consideration, read to you the overt acts that are 
set forth in the indictment, they are very short. 

"In pursuance of said conspiracy and to effect the 
objectsthereof, the following overt acts were committed in 
the Southern Distri of New York: 

"1. On or about January 14, 1975 the defendants 
Ralph Brown and A hn Smith, also known as “Kayo" left 
Thelma‘s Bar, 2556 7th Avenue, New York, New York. 

about January 14, 1975, the defendants 
Ralph Brown and Arthur John Smith met other individuals in an 
automobile in the yicinity of 7th Avenue and 148th Street, 
New York, New York, 

"3. On or about January 14, 1975, the defendants 
Ralph Brown and Arthur John Smith agreed to sell one ounce 
of heroin for $1,400 to another individual. 

On or about January’'14 the defendant Ralph Brown 
handed an aluminum foil package containing heroin to another 
individual in an automobile in the vicinity of 144th Street 
between 7th and Lenox Avenues, New York, New iork, at which 
time Ralph Brown received $1,400 from the other individual and 


Brown handed the $1,400 to the defendant Smith." 
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The quilt of a conspirator is not measured by the 


extent or the duration of his participation in the conspiracy. 


Nor is it necessary that he receive a pecuniary benefit for 


his participation. Even if he didn't get a cent, that has 
nothing to do with it, that is the law. If a defendant 


participated in a conspiracy to a more limited degree than 


others, or if he received less benefit than others, he is 
equally culpable so long as he was in fact a conspirator. 

How is that right? The judge says the big shot 
at the top and the little guy at the bottom, both held, 
that fair? Yes, it is fair, nothing wrong with it. Should 
they get the same punishment? Nothing to do with you, it is 
not your job. 

Commons sense will tell you when it comes to 
sentence, the judge would know the extent of the work done 
by one and the extent of the work done by another. The 
sentence would be meted out accordingly. It doesn't take 
great Solomon or a great mind to figure that out, but the 
point is you got nothing to do with that. You are not to 
bothered with that at all. 

Common sen vill tell you that undoubtedly is 
what generally follows, the big one, the more active one is 
dealt with more severly than the others, that's the ordinary 


rule of thumb... But I say again, you have no concern about 
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that and you st have to ask yourselves, "I don't know 
from nothing" is the common vernacular, "I don't know about 
Don't talk to me and don't bother me about anything 
facts and the law as to whether or not this 
mmitted the acts charged in the indictment. 
That's all I know, I don't want to be bothered with anything, 


IT got plenty to do . I don't have to take on anythin’; more. 


that would be plenty and I agree with him." 


We are not doing too badly hecause of your 
attention f which I am grateful. 


told to tell you and I do that Manhattan 


re in the Southern District of New York, 
Let’s pick up the second count. What 
second count? It is simple, 
grand jury further charges: 
14th day of January, 1975 


in the Southern District of New York, Ralph Brown and Art*wr 


John Smith also known as “Kayo” the defendants, unlawfully, 


intentionally and knowinjly did distribute and possess with 
intent to distribute Schedule I narcotic druq controlled 
substance to wit, approximately 16 grams of heroin,® 


it, possessed it, transferred it 


did something wit] it \ } aw prohibits. And, 


AR 


said before, the defendant does not contest that he did 


it, he did procure i hat he did deliver it. 
However, as I told you at the beginning, yo 


know all the law applicable to this case regardless of 


the defendant said or what motivated him say i you 


] 


have 


must 


what 


still 


have to weigh everything that came from the witness stand. 


Actually, let me tell you the enormity of the power 
a stipulation where both sides entered int< 


Stipulation that such and such is the fact, you know a 


, 


the 


a 


jury 


is not necessarily bound by it? You can take that stipula- 


tion and said "I am not satisfied with i 
Your tongue is not tied, 


Stipulation. m just trying to sh you how the law 


it to the fact finders under their conscience and sense 


leaves 


of 


honor, knowing they would not purposely reject something 


that they know points in one direction and not another. 
I have to tell you what the law is regardless of what 
testimony is. 

What does the government have to prove 
reasonable doubt with regard to the second count? 
what the yovernment had to prove with regard to the cx 


Spiracy. Now, what about count two which I just reac 


what must the government prove? 


One, it must prove bi 


So 


9 
cne 


prove 


yn distributed 


controlled 


you will note 


tribution 


the word 


structive or fer 


word possess has 


that is, to } e something 


something within your control 


your hand or your 


by the exi nce of a 
such control 


person having 


custody, 


physical 


intent 


“ 
posses 
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working 


Or posses; 


substance, 
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actual 
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doubt 
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can be fairly stated to mean to have control over an item 
with the purpose that the item be transferred. 

On this. element the goverment contends that it has 
proved beyond a reasonable doubt Ralph Brown knowingly trans- 
ferred the drug and possessed the drug and that at the time 
he possessed it, his mental state was such that he would 
transfer it to someone else, 


If you find beyond a reasonable doubt that a trans- 


| 
! 
fer was made, I charge you that such transfer fully sata bene 


this requirement of the statute, 

As to the second element the term unlawfully, 
wilfully and knowingly means that you must be satisified 
beyond a reasonable doubt that the defendant knew what he was 
doing, and that he did it deliberately and voluntarily, as 
Opposed to mistakenly or accidentally or as a result of some 
coercion, 

Of course, it is not necessary to prove that he 
knew you was violating any particular law. Rather, it is 
sufficient if you are convinced beyond a reasonable doubt that 
he was aware of the general unlawful nature of his acts, 

Let's say a few words about knowlege and intent, 
Since it is not possible te look into a man's mind to see sass 
went on, the only way you have of arriving at a decision on 


these questions as to intent is for you to take into considera 
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tion all the facts and circumstances shown by the evidence, 


including the exhibits and then to determine from all such 
facts and circumstances whether the requisite knowledge and 
intent were present at the time in question. 

Direct proof is unnecessary. Knowledge and 
intent may be inferred, I repeat again, from all the sur- 
rounding circumstances, including the use of code words, and 
an attempt to hide what he was doing to avoid being caught by 
| 
police officers. 

My dear friends, you have had that come up over 
and over again, even from the time those of you who had 
children, when you held little Johnny to account, "Didn't 
you go into the refrigerator and take some jam?" And 
Johnny says, "No a," 

You see a little bit right on his ear. He @Genies 
it, but there is some evidence, and hefore you know it you 
have a confession. You put things together: he was there, 
the jam was in the box, there was some evidence, a little bit 


of jam on him and you conclude and you are satisfied that he 


Was in there and got it. We are making those decisions every 


doubt that the exhibit in evidence is heroin and on that you 


already have heard what I had to say with regard to the exhibi ’ 
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Of course, you must be convinced beyond a reasonabl 
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and you may not have any diffic lty with that element because 
it is relatively simple, but it is within your power to 
scrutinize that and to reject it if you should not be satis- 
fiea beyond a reasonable doubt that the substance in question 
is heroin, 

Now we come to what the law has to say with regard 
to the statement of the defendant. You have heard testimony 
that the defendant made statements in the presence of,among 
others, Special Agent Gordon. 

If you find that the defendant made these state- 
ments, then you may give the Statements whatever weight you 
believe they deserve after considering all the circumstances 
which were brought out in the evidence, 

I would say, ladies and gentlemen, that the great- 
est challenge -- well, iet me Say this to you. I think that 
there is no reason in the world why I should gallop through 
the balance of this charge and hold up your lunch. It may 
take me 20 to 25 minutes so I don't think that's essential, 

You go along with the marshal and have your lunch 
and return here at 2:15 and I will finish the charge ana then 
you will go into the Jury room to deliberate, 

Now, that means that all fourteen of you are to go 
| until I discharge you. You are all to go lunch and you are 


;not to speak ahout this case and not to say a word with regard 


SOUTHERN Ul,:RICT COURT REPORTERS, U.S. COURTHOUSI 


FOLEY “SQUARE, NEW YORK. NY. — 791.1920 


‘ght to discuss it or say a word about this case, and I know 


AR 44 
to it. Remember, the charge is not complete and you have no 


you will not. But I want you to know what is going to happen, 

You are going to go now with the marshal and have 
lunch, come back here at 2:15 and I will complete the charge 
and you will then enter upon your deliberations. Is that 
clear? All right. 

Swear the marshal. 

(Marshal sworn by the clerk.) 

THE COURT: Thank you, marshal. 


(Luncheon recess taken until 2:15 p.m.) 
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AFTERNO SESSION 


THE COURT: I was ahout to talk to you with regard 
to the most difficult challenge that any jury has and that is 
to determine the truth, where does the truth lie? 

told you earlier that this is a pursuit of truth, 
You have to disregard that which does not appeal to you. 
A jury has the right to say a witness took the stand with all 
the dressings and all the imprimatur thah can be vested upon 
a human being, and all the indicia of high office, and I still 
don't believe him. You have a right tc do that. 

This little person living in a hut, bearly able 
to have enough food to keep body and soul together, you know, 
I kind of have a feeling that fellow spoke the truth. I think 
he is a man of honor, That is where your strength comes in, 

So, that which 5 1 don't believe, you spurn, you 
throw it aside; and that which you do believe, you hold it 
to yourselves s with hoops of steel. That is what this is, 
a search for 

Where does the truth lie? Is the defendant, 


recognizing that the police might very well engulf him as he 


did sell heroim, has. he resorted to a defense of entrapment 


which is available to' him, and has he built a defense of that 


kind in order to creep away from his responsibility? 
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Or, on the other hand, is it genuine. and is it 


true and is it solid and is it believeable? That is where 


you come in. That's not easy, none of fact finding is easy. 
As a judge we sit very often as fact finders. We 

are the jury. Judges have been known to sit in a murder case 

without a jury and that is where both sides have waived a 


jury. Aside from that, judges sit most of the time in ivil 


matters, for instance, without a jury and that is by consent 
of counsel, 

The judge becomes the fact nder, has not only 
to be the judge of the law, but he is the jury, the judge 
of the facts. And I tell you this from all my vears of 
experience that fact finding is a great deal more difficult 
than just laying down the law. 


I find much more difficult the resolution of a 


factual issue in a case than finding the law that is applicable 


to the case. That is the reason I keep talking to you about | 


your great responsibility and that is the reason you are 
called the ministers of 
What's the good of all the law I lay down to 
if you haven't got the capacity to detect truth? Becaus« 
is on the resolution of the facts and the applicability 
the law to the facts that will give substance to your deter- 


mination, whichever way it is, conviction or acquittal. 
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So what has the law to say about witnesses? [It is 
your estimat: of the testimony given by the witnesses and each 
of them that is controlling, not that advanced by the attor- 
neys or suggested by anybody. The attorneys have a right to 
give you their interpretation of the facts. You, however, 
are the sole judges as to the facts and the greatest burden 
you are going to have is to estimate that testimony. 

It is not, of course, the larger number of witnesses 
called by one side as against the number called by the other 
side that counts, The quality of the proof is really the test) 

Inconsistencies or discrepancies in the testimony 
of a witness or between the testimony of different witnesses, 
may Or may not cause the jury to discredit such testimony. tn | 
weighing the effect of such a discrepancy, consider whether 
it pertains to a matter of importance or to an unimportant 
detail and whether the discrepancy results from innocent error 
|or from wilful falsehood, 

If you find that any witness has wilfully testified 


falsely as to any material fact, vou may weject all the 


testimony of that witness or you may accept such portion or 


| parts which commend itself to your helief, 


In sizing them up, in your search for the truth, 
;you should be quided by your plain, every-day common sense 


. 


| You saw each witness; vou observed the manner of his giving 
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testimony. Out of the welter of testimony you are called upon 
to determine the factual issues in the case. Thus. upon all 
the evidence you, the jury, are to solve the conflicts. 

To acquit the defendant you need not find that 
any witness against him has lied. The test always °s,are 
you satisfied beyond a reasonable doubt from the entire 
record, in accordance with the court's instructions, of the 
quilt beyond a reasonable doubt of the defendant on trial? 

If upon a cautious and careful examination you are 
satisfied that the witnesses have given a truthful version, 
and the government has sustained its burden of proof beyond 
a reasonable doubt in all other respects as outlined in my 
instructions, then you have sufficient proof on which to 


bring in a verdict of guilty. 


Otherwise the defendant is entitled to an acquittal, 
} 


Your greatest strength, I repeat, is in your common 


experience with humanity. You determine the value of the 


testimony of each witness. Ask yourselves as to each wit- 


ness: "How did his testimony impress me?" 

What degree of credit you should give the wit- 
ness' testimony should be determined by his conduct, his 
manner of testifying, his relation to the controversy, his 
bias or impartiality and the reasonableness of his statements, 
Is the witness interested in the outcome of the case? Is there 
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a motive to testify falsely? Was the witness mistaken, was 
he correct? 

In other words, what you should do, to use the 
vernacular, is to size up a person just as you would in any 
important matter when you are undertaking to determine whether 
or not a person you are dealing with is truthful, candid and 
Straight forward, 

A witness may be discredited or impeached by 
contradictory evidence that at some other time he has said or 
done something or failed to do or say anthing which is in- 
consistent with his present testimony. 

The testimony of any witness whose self-interest 
is regarded convincing to you is to be considered with great 
caution and weighed with great care, You should consider 
the witness' intelligence, motive, state of mind and demeanor 
while on the stand. You should consider his candor, or lack 
of candor; his possible bias; his means for information, and 
the accuracv of his recollection. 

There is no requirement in the federal court that 
the testimony of a witness be corroborated, none whatever, 
Actually the government has a right to call but one witness 
|| and that was the witness Gordon, If the government chose to 
do that, you would be asked to apply the same instructions and 


you could very w on the basis of one wi tness, whether in 
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2 this case or any case, decide whether or not you were con- 

3 vinced beyond a reasonable doubt, 

f 
4 The fact that the government saw fit to call Mr. 
= 

5 Cunniff or whatever his name was, you remember, the one who 

6 was in the panel truck and observed, that really does amount | 
| | 

7 to corroboration of what. was done on that particular occasion, 

8 as he beheld it, but the law doesn't demand it. The qovern- 

9 ment produced that additional proof for your consideration. 

10 | I just want you to understand there is no law requiring 

11 corroboration, 

12 I might just say, because lay people read a areat 

13 Geal and I want to he sure you understand my point. You 

14 read over and over again in rape cases about the need for | 

15 corroboration, rape cases in the state courts and recently 

16 || that has all been done away with, so you don't have to have | 

17 corroboration. Most of the time they found it difficult | 

18 to get corroboration, so you know what I am talking ahout when 

19 || I use the word corroboration, That means supportive proof, | 

20 There is no requirement in the law that there be such sup- 

2] portive proof, 

22 | If you believe that any witness has been impeached 


and thus 


discredited, it is your exclusive province to give 


that witness’ testimony such credibility as you think it 


25 deserves, Your determination of the credibility of 


a witness 
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very largely depends upon the impression the witness made 
upon you and the conviction with which he testified as to 
whether or not he was giving an accurate version. 

‘he fact that the witness 15 an official or an 
employee of the government does not mean by itself that you 
should give greater or special credit to his testimony. The 
testimony of any such witness should be weighed anc scrutinize 
in the same manner as any other witness wh 
the case. 

You judge their testimony in the same way, taking 
. 
into account interest or any factor which may have influenced 
them to color or fabricate their testimony. 

Now, what does the law say with respect to a 
defendant who takes the stand? The defendant, under our law, 
did not have to take the stand, There was no obligation what~ 
ever on him or any defendant to take the stand, and if ne 
didn't take the stand, it would have been my duty as a judge 
to lay down as the law that you could not hold that against 
the defendant because he did not testify. If you did so, you 
would be violating your oath. 

That's how firm the 4 is with regard to such an 
instance. But here the defendant did take the stand. What 


when a defendant takes the stand? 


The law permits but does not require 
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to testify in his own behalf. The testimony of this de- 
fendant, Brown, is before you. You and only you can determine 
how much credibility or believability his testimony is 
entitled to or how little. 

I instruct you that it is the law that interest 
creates a motive to give false testimony. That the greater 
the interest, the st ger is the temptation and that the 
interest [ lief ae ; res of the 


character possessed by no other witness and is therefore 


a matter which may fect the credence which shall be given 


However, let me point out that the fact that a 
defendant such as this defendant has such an interest in the 
case does not mean that he will testify falsely. It is for 
you, the jury, to decide whether he testified truthfully and 
how much weight to give to his testimony. 

You have heard testimony dealing with informants. 
Nell, whether you and I like informants or not is beside the 
point because the law permits it. Otherwise I wouldn't have 
allowed a lot of the testimony in the re 

The services of informers are availed of by govern- 
ment agents at times to obtain introductions to p rsons sus- 
pected of violating the law. There are certain types of 


crimes where, without the use of informants, detection would 
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be extremely difficult. Frequently it is necessary to get 
leads or introductions to persons allegedly engaged in 
illegal act’ sities, or otherwise to aid enforcement officers. 
The law from time immemorial has permitted the 
use of informants piovided the richts of a defendant are not 
violated. So whether or not you approve of the use o 
informant in an effort to detect law violation is not to 
enter into your deliberations. 
So, you see, let me qrah ahold of these 
examples where I can nail the thought down. I told 
the law is with regard to a defendant who takes the stand, 
so that if anybody says to you in the course of the delibera- 
tions such and suc!) nevertheless I expect you to say, “But 
you heard what the judge said as to the law affecting a 
defendant who has testified." 
Or with regard to an informant, someone says in 


the juryroom, “I despise them, I will not have anything to do 


with them, I think any informant is inimical to the best 


of humanity, They are a scourge, a curse," All 
of which may be true, except that vou took an oath and that 
Oath compels you to apply the 1 aw, and the law is the 
testimony or the use of informers is not illegal 
permitted under the law 


Let me tell you, howeve: > testimony of an 
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should understand and appreciate and sta 
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prevent crime, but also the detecticn and apprehension of 
criminals. Manifestiv, that functio does not include the 
manufacturing of crime. However, criminal activity is such 
that sometimes stealth and st:ateqy are necessary methods 
to be used by law enforcement officers. 

The defense of entrapment is based upon the policy 
of the law not to ensnare or entrap innocent persons into 
the commission of a crime, I repeat, the defense of entrap- 
ment is not based upon the policy of the law to ensnare or 
entrap innocent persons into the commission of a crime. 

But a line must be drawn between the entrapment 
of the unwary innocent and the trap for the unwary criminal. 
I repeat, a line must be drawn between the entrapment of the 
unwary innocent and the trap for the unwary criminal. 

In this connection I would point out that govern- 
mental law enforcement agencies frequently use and avail 
themselves of the services of undercover investigations in 


attempting to enforce the laws. The use of such methods is 


not in aiy way forbidden by law. I repeat, whether you and I 


disapprove of that is really beside the point, provided that 
such services in no way impinge upon the rights of the de- 
fendant, because the use of such services is not forbidden 
law. 


are not being asked to determine whether or 


SOUTHERN Diy! RICT COURT REPORTERS. U.S. COURTHOUS! 


AR 56 

you agree with the policy endorsing the use of informers. 
Please remember, therefore, that law enforcement officials 

in their efforts to enforce the law and to detect wrongdoing, 
may resort to traps, decoys and deception. The law recognizes 
that artifice, strategem and stealth are necessary weapons to 
apprehend those engaged in or who are about to engage in 
illegal activities. 


A »asic feature of entrapment is the idea or 


NJ 


design of committing the crimes that originated with a law 
enforcement officer rather than with a defendant. That the 
defendant has no previous disposition, no previous intent or 
purpose to commit the alleged offenses. In other words, to 
use the vernacular, he was sold a bill of goods, or talked 
into doing something he had no intention of doing; and that 
the law enforcement officer or the government employee, 
would include an informer, implanted in the mind ef an inno- 
cent person the disposition to commit the al 

and instigated and incited its commission in order that this 
defendant might be arrested and prosecuted. 

Putting it another way, where a person kas no 
previous intent or purpose to violate the law, but is induced 
Or persuaded by law enforcement officials, acting alone or 
with private individuals, to commit a crime, he is entitled 


to the defense of unlawful entrapment, because the law as a 
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matter of policy will not tolerate employing unfair methods 
to secure a convicion, and accordingly, forbids a conviction 
in such a case, even though the criminal charges against him 
may have been established beyond a reasonable doubt, 

Put another way, entrapment occurs when the 
criminal conduct was the product of the creativity of the 
law enforcement agent or informant. That is, if they initiat 
incite, induce, persuade or lure a person to commit an 
offense which otherwise he or she would not commit in order 
that the defendant may be arrested and prosecuted, If that 
occurs the government may not avail itself of the fruits of 
such instigating or inducing activities. 

With this in ming I charge you if you find from the 
evidence that the accused was ready and willing to commit a 
Crime such as that charged in the indictment whenever the 
Opportunity was offered and the government merely offered the 
| opportunity, the accused is not entitled to the defense of 
|| entrapment, 

{I go further ard say when the government has reason- 

| able grounds for believing that a person is engaged in such 
| of this activity, it is not unlawful entrapment for a govern- 
ment agent to pretend to be someone else and cooperate s0 


speak or, again using the vernacular, play along with such 


person in order that his illegal activities may be possibly 
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identified for what they are and the offender held accountable 


under the 

on the other hand, you should find that the 
accused had no previous interest or purpose or intent to 
commit any offense of the character here charged and did so 
only because he was induced or persuadec, talked into it, so 
to speak, by the agent of the government, or any person act- 
ing in its hehalf, then the prosecutior has seduced that 
person and the defense of entrapment is a good defense and 
the jury in that event should acquit the accused. 

Now, as to the burden of proof on the issue 
entrapment. If you should find there is some evidence 
enducement, then the government has the burden of proving 
that such inducement was not the cause or creator of the 
crime. In other words, the government must prove that this 
defendant was ready and willing to commit the offense charged. 


Have I made that clear? I have repeated it backwards and 


forwards, the same idea, but it is important that you get 
Again, I say I am encouraged by the nodding of your heads 
Spontaneously and that satisfies me that T need not dwell on 
entrapment further. 

Remember, of course, if at any time when you go 
into the juryroom you have a disagreement as to the law, or 


you think someone may not know for sure, why all you do is 


send a note to the judje and tell me what it is that you want 
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to take up by way of any portion of the charge or anything 


else, that's what we're here for and you are not to hesitate. 

Likewise, as counsel on hoth sides have indicated, 
if you wish to have testimony read on the facts, you must 
tell me exactly what it is you want read because remember, 
the court reporter has to examine the whole testimony 
find and dig out things you want, so you have to point to it 
and make it very clear what you really want and then we will 
have it read for you, 

You are not to hesitate to call upon -=- I don't 
like this business as soon as somebody says something you 
start to write out , ° Don't do that, thrash 
it out, see where you stand and then if you need help, that's 
what the judge is here for, that's his job. 

Now, I conclude ladies and gentlemen. When I lay 
down the law, the letter, the spirit of the law. that the 
defendant is presumed to be innocent until the government ful- 
fills its obligation of proving him guilty beyond a reasonable 
doubt and all those other propositions of law that tried to 
emphasize and to delineate for you, each one equally sacred, 
remember you must not lose sight of the rights of the other 
party in this litigation, the government. We must bear in 
mind, and I so charge you of the equally vital concept of 


justice defined by the Supreme Court of the United States, 
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1 
and hence the law of the land, “Justice though due to the 
9 
accused is due to the accusor also," 
3 
Criminal responsibility is rooted in the individual. 
bs : 
: His intention, his motive, his conduct. If you find the law 
5 
has not been violated, you should not hesitate for any reason 
6 
to return a verdict of not guilty; that would be your sworn 
‘a : 
i 
| 
obligation. 
8 
9 On the other hand, if you should find the law has 
een violated, you should not hesitate because of sympathy, 
10 


Or any other reason, to render a verdict of guilty, hecause 


| in our concept of what is required here, that would be the 


justice of the case if you so decide it. And if that is your 


decision, it will also be a clear warning that crimes of 


this character may not be committed with impunity. The public 


is entitlted to be assured of that. 


Now, as to punishment, I had occasion to mention 


that before, 


Under your oath as jurors, you cannot and must 


not allow consideration of punishment which may be inflicted 


| upon a defendant if he is convicted to influence your verdict 
20 


in any way. If you did that, you would clearly violate your 


oath. That duty rests exclusively with the judge who, upon 


the basis of a full official report dealing with the defendant!s 


general life pattern and behavior, imposes sentence. 


The verdict, whether for acquittal or conviction, 
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lust be unanimous. Each juror is entitled is own opinion. 
You should, however, exchange views with your fellow jurors, 
that is the very purpose of jury deliberation. Twelve jurors, 
not one, not five, seven, eleven. You have a right to your 
opinion but you must discussit with one another. You must 


give each the benefit of your views, and so the law says that 


consult with one another and must reach agreement solely and 


} 
you must listen to the arguments of your fellow jurors, must 
| 


only on the evidence if you can do so without violence to your 
own individual judgment, and to employ that high degree of 
genuine courage justice justifiably expects, especially in 
these perilous times,from your public officials. 

You should not hesitate to change 
upon a consideration of all the evidence with your fellow 
jurors appears erroneous, 


However, if after a careful consideration of all 


the evidence and arguments of your fellow jurors, you enter- 
tain a consciencious view which differs from others, you are 
not to yield your convictions simply because youare out 
numbered or out weighed. 

The exhibits and a copy of the indictment will be 
sent to you promptly. 

Your oath, ladies and gentlemen of the jury, 


| 4p your duty and that is, without fear or favor to any man 
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you will well and truly try the issues between this defendant 
and the United States of America according to the evidence 
given to you in open court, and the la\ of the United States, 
and that's exactly what you swore you would do. 

I have every confidence that you will fulfill your 
sworn obligation as American ministers of justice, to render 
a true verdict based solely and exclusively wu the fact 
on the law in this case. 

If the government has carried its burden in accord- 
ance with the evidence and the law as to the defendant, you 
must not flinch from your sworn duty, you must convict. 

But if it has failed to carry its burden as to the 
defendant, your sworn duty is to acquit. 

What is expected of you is what I told you about 
Mr. Justice Jackson, you call them as you see them, as they 
come across the plate. And this I say with measured tones. 
You have undoubtedly talked about justice in your own homes, 
and in your daily affairs, in your comings and your goings, 
is your inalienable right. The point is that now each one 
of you sits in the seat of justice. How will you do? 

Apply your criticism to yourselves, and will you 
call them as you ;: 210? Vill you do justice as between 
the government on the one side and the defendant on the other, 


solely on the facts and on the law? Will you inject that 
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which doesn't belong? Will you a” w factors that have no 
place in this search for the truth to prevail? Will you do 
honor to your oath as you expect the judge to do with respect 
to his? This judge has every confidence that you vill do 
exactly that, that you will do honor to your oath and that 
you will fulfill your mission. 

If you will be good enough for a moment or two 
and just keep your seats, I want to confer with counsel. 
But I want to say something that occurred not long ago and 


prompts this point as that is this: that juryroom is your 
juryroom., No one -= judge, lawyer, public official -- has 
the right to enter. If you want something, wrap on the door 
and the marshal will be there to take your message or do 
whatever you wis You will find our marshals are wonderful 
people and I have great pride in them, But the point is, 
it is nobody's business what goes on in that room, that is 
your business. No one has the right to know what it is that 
enters into your debate and how you go about fulfilling your 
function. So just remember that. 

There was an episode where somebody just barged 
right in and the jury thought that person had a right to be 
there. Nobody has a right to be there, only you, the minister 


of justice. 


Will you keen your seats, all of you and I 
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counsel and th 


the robing 


THE 


the 


additional 


req 


(r 


(Jury 
(Note received 


as court exhibit 


THE 


n 
ai 


which 


“ 


which 


defendant and 


hear Brown 


I 


Alternates 


Kayo were 


raft . 
rerter 


e court reporter be gocd enough to join 


place in the robing room.) 


COURT: Gentlemen, any exceptions or raquests? 


government. 


No exceptions your Honor and no 


uest 


"e 


COURT: Mr. Concannon? 


CONCANNON: Nothing, your Honor. 


COURT: All right, let's go right out 


cpen court.) 


COURT: will you please procee 


exc 


retired to deliberate at 3:05 p.m.) 


from the jury at 4:25 p.m., 


marked 


1 for identification.) 


COURT: there is a note from the jur 


marked as court exhibit one for identification 


follows: 


Mr. Gordon's testimony how did he the 


say 


introduced to him, Did Gordon ever 


to Kayo or vice his 


‘partner'"? 


gather it, through your good offices counsel 


ith our good court reporter, found the 
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testimony of Mr sorcdon, the witness, and that answers the 


first part of the jury's note, 

MR, BLOCK: Th. S correct, 

THE COURT: Then, as I understand it, you are 
agreed that no where in Agent Gordon's testimony was the 
word “partner” used, it does not appear in his testimony? 

I don't think we need to say anything about Brown 
or Kaye The word does not appear in the entire testimony 
of the witness Gordon. 

%. CONCANTION: Thank you, tha 
is agreeable, 
in the 
urned to the courtroom at 4:45 
COURT: Thank you for your note, 
deal with it. 

YOur note reads as follows: 

Mr. Gordon's testimony how did he say that 
the defendant and Kayo were introduced to him? Did Gordon 
ever hear Brown refer to Kayo or vice versa as his partner? 

will take up, ladies and gentlemen,the twe 
' 


of your te, The first part is 


’ Mr. Gordon's testimony 
how did he that the defendant and K tyO were introduced 
to him?" 


reporter will read to you what 


RICT COURT PEPORTERS 


Sis 
testimony reveals with respect to your question, 
that is, the lawyers and the judge, 
said by Gordon, whatever you are going to 
1id on the point 


read as requested,) 


come to the second part of your 


jrown >j — cay or vice 


agree and the court reporter, having 
testimony agrees, that Gordon didn't use 
connection with anything or anybody. 
RELADY: Thank you, 
the jury, please, 
courtroom at 4:50 p.m.) 
rec@ived from the jury at 5:35 Pp. 
as Court exhibit No. 2 for identification.) 
(The following took place in the robind room, ) 
been a ff the record 


ten minutes, 


lived from the jury at 


identification 


-rapment defense 


| 


the 


that we must acquit on conspiracy? 
would have been formed were it not 
these charges completely separate?" 
Counsel are not certain as how we should answer 
So [I have suqgested } in view ¢ 12 it 
about five minutes to sid that by the time we give them an 
answer a allow them to contemplate on it pply it in 
their deliberations, it is going to b -ig) the dinn 
hour; they have yet to go home, it is gettin rk here and 
ire agreed they should go home, returning tomorrow, and, 
in additi : Clearer their note because counsel are not 
Certain as he they mean by "deal", 
ire going to call in the jury, tell them in 


essence we think it best to do this at this late hour. They 


will re-write the note, either now or tomorrow and make more 


Clear to us whi: it is they mean by that word "deal", 

Have stated in ssenc that we have decided it 
would be best to do at this juncture? What does the qovern- 
ment say? 

I concur. 
CONCANNON: Your Honor ] I understand vou 
intend > suse for tonight and ask them to redefine deal? 


Redefi 
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an effort should 
them, 
home, they should 
an effort > answer their 
29rning and if our answ is not responsive, 


let us 


re-write 


Yes. 


COURT: Even though vou 


are not 


yord deal? 


NIST A PTRICYT. 
‘ Puielahiie 


said on the record meets with 


except you do not feel there is 
re-write their 


CONCANNON: I don't 


decide 


to dive ‘tunity toniaqht 


THRE COURT; Very well, gentlemen. Call the jury 
Thank you, 
(Jury returned to the courtroom at 5:55 p.m.) 
COURT: Ladies and gentlemen of the jury, we 
have your 2 and it is a sensible note. It is a sensible 
request, 

You are seeking instructions from the court and 
the thing that bothers us is that it is now almost six 
o'clock. By the time I give you instructions with regard 
to your note and you begin to apply that and deliberate 
upon it, apply it to your discussions and facts an’ so forth, 
you are going to be into a late hour for dinner and, therefore 
I want to he practical about it. 

I think you all ought to go home and return to- 
morrow and continue with your deliberations. ‘Ye are troubled 
by a word in your note and the first thing you should do 
tomorrow morning is redraft this note to make the word Clear, 
Or I prefer, if you can possibly do it now, to straighten 

Tt uses the word "deal" and we don't quite 


understand what you mean. We want to be completely sure and 


I don't want to guess. I want your note to be very clear. 


tw 


Here is what you say: i.e. if we feel there was entrapment, 
| does it necessarily follow that we must acquit: on conspiracy 


since no partnership would have been formed were i* not for 
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this ‘deal'”. 

We don't quite understand what you mean, Don't 
talk, just re-write your note and re-write it now so that 
we can understand what you are after, and then you go on home. 

We will take your note and we will study it and 
work on it and see whether we can come Up with the anSwer 
that your note calls for. But we should he mighty sure what 
it is you are asking us to do, what you are trying to elicit 
and that word troubles us a bit so we are not sure. 

Re-write your note, hand it in if you don't mind 
before you go, and return tomorrow morning. I won't be 
able to be here before 11 o'clock. You be here at 11 o'clock 
tomorrow and we will be ready to answer your note. Then you 
continue with your deliberations. 

One other thing I do not like is a late hour when 
people have to be going home, when there are folks they have 
to take care of and rushing it through. I don't like that. 
You have asked a question, at least we get the essense of it, 
of what you are after and you are entitled to an answer and 
an ¢ :planation and I don't like the idea of rushing in there 
and seeing the hour and that kind of pressure. I don't think 
it goes with the doing of justice. 

You ought to take your time. You had the charge 


here from the judge and you have been working at this since 
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the end of the charge. So for all those reasons, don't vou 
think. it est, this suggestion I make. 

So go and send me a note that explains a little 
better what it is that you are after. In fact, you don't 
have to explain anything excapt what you meant by the word 
‘deal’. Make that clear to us, 

We understand what you mean when you say “is the 
entrapment a defense for conspiracy"?, that is a clear-cut 
question, no doubt ahout what you are asking there. 

Yvhen you say, i.e. if we feel there was entrapment,| 
does it necessarily follow that we must acquit on conspiracy 
Since no partnership would have been formed were it not for 
this deal. Are these charges completely separate?" 

I can‘- answer that right now. They are two 
separate charges, one is conspiracy which I explained to you, 
and the other is the actual performance, carrying out one of 
the objectives of the conspiracy, wnich was to distribute or 
possess with intent to distribute the narcotic drug, heroin, 

Do you remember the bank example? One was the 
planning of the bank robbery,the other was the robbery itself, 
Here one was the charge of conspiracy, that the got together 


to violate the federal law dealing with the distribution or 


possession with intent to distribute narcotics, which was 


prohibited by 1 : that one is the conspiracy, And the 
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other is actually carrying it out, in that particular iota 
So you nod your heads and I am glad you got that, 

So they are two separate charges. You have to return a 

verdict on each one. On conspiracy, guilty or not quilty. 

On count two, guilty or not guilty. As simple as that. So 


they are two separate charges. 


Sure the evidence in one may he applied with regard| 


to the second count. Certainly the evidence on both can be 
considered with respect toyour determination of each count, 
It is not boxed in, You can take the total evidence from 
beginning to end, and the entire Case, and ask yourselves on 
the total trial record -- you know what I mean by that, I 
Gefined that for you, everything that went into the record, 
the evidence, the exhibits, stipulations, the charge of the 
judge on everything -- am I Satisfied that this defendant 

willing, knowing conspirator in a conspiracy, as the 
judge told us what the law is on conspiracy and what must be 
proven beyond a reasonable doubt. 

When you resolve that, you take up the other, am 

I satisfied beyond a reasonable doubt that on or about such 
and such a date, the defendant dia possess with intent to 


distribute heroin? The judge told us what the elements are, 


| what must be proven beyond a reasonable doubt as to conspiracy, 


| what must be proven beyond a reasonable doubt as to count two. 
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But in each instance, you take the entire record 


and ask yourselves whether you are satisfied heyond a reason- 


able doubt that the guilt of the defendant has been established 


as to each count, 

You nod your heads,Ihope you mean by this nodding 
that you understand what it means. If you don't, if you are 
sure, you add on all the notes you want. That's what 

are here for. or the time being, won't you be qood 
enough to address yourselves to this one point with regard 
to what is meant by the word "deal". Straighten that out and 
we will try to see if we can understand what it is you are 


trying to say to us and we will be ready to give you the 


answer tomorrow morning. 

Does that sound all right? Very well, suppose 
you retire and I will give you back th2 note you, sent marked 
as court exhibit No. 2 for identification. That micht help 
you in trying to clear up what that word deal means, what 
you are trying to say to us. Take your time. 

(Jury left the courtroom at p.m.) 

CONCANNON: Your Honor, io object to your 

Honor answering the second or latter part of the jury's second 
question, particularly because I think that it does not get 
to the thrust of the question, which is the thrust of Mr. 
Brown's defense that he was entrapped and would not have 


been 
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2 in this courtroom for each of the charges but for the fact 

3 || that he was entrapped. I believe that in answering the second 
Oo 4 part of the question the way your Honor did, you separated 

5 the charges which are indeed separate, in a way, because of 

6 its relationship to the rest of the question, which was to 

7 let it go unanswered in a way, which is prejudicial to Mr. 


S Brown, 

9 THE COURT: Does the government have anything to 

10 || say. I will give the government an opportunity. I don't 

11 want to make you say anything if you don't want to,but 

12 the record will reveal that you were given an opportunity | 
13 to say anything if you wanted. | 
14 | MR. BLOCK: Nothing at this time. 

15 || THE COURT: Very well. 


(Note received from the jury at 6:20 p.m., marked 


XXXX i court exhibit No. 3 for identification.) 


(In the robing room,) 
The jury sent a note at 6:20 p.nm., 
having gone home after sending in what I just received, a 
piece of paper on which appears the following: 


"Deal" --initial conversation between Morris and 


Brown.” That is all that appears. 


I am going to let you take it and I suqgest, 


gentlemen, lawyers on both sides -- that is court extibit 
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No. 2, the note we discussed before and which I read to the 
jury and I turn over to you the latter note, take both of them| 
make copies, return both to me tomorrow and be Prepared when 
we get together to give me the benefit of your reflection, 
There it is, all right? I see no sense in accepting 
an off the top of your head kind of thinking. I want a 
thorough analysis of it. I direct both of you to do the 
spade work and I want something beyond a srvr of the moment 
initial reaction, especially since I was uwere when you ex- 
pressed yourself off the record and to my mind that left a 
great deal to be desired as faz as certainty was concerned, 
I don't see how anybody could be certain at this juncture, 
So there it is. 
MR. CONCANNON: Your Honor, may I just say that in 
my summation I ‘id indicate that the jury should not make 
an election, If they did believe our defense of entrapment 
| as raised, they should acquit him on both, and if they did not 


’ 


| they should convict him on both, 


MR. CONCANNON: Nothing, your Honor. 


| 
THE COURT: What do you want me to do about that? 


THE COURT: That doesn't help me resolve what to do 


iwith these notes, 


MR. CONCANNON: Your Honor, I think - 


THE COURT: That's enough, The court made a 
|direction, go and do so > work, 


) z é ] a.m. 
(Adjourned t: February 5, 1976 at ll a. ) 
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UNITED STATES OF AMERICA 


New York, February 5, 1976; 
11.00 o'clock a.m. 


Trial resumed.) 


(Jury not present.) 

THE COURT: Gentlemen, I will hear you with 
regard to the issue tnat was left with you when we 
adjourned after six yesterday. 

What does the Government have to say? 

MR. BLOCK: Your Honor, following your direction 
that we think about it and do whatever was appropriate in 
the library, I did spend several hours last night together 


with Mr. Gold and consulted personnel in our office and 


the first thing that appears evident after thinking about 


the notes is that the jury is confused and has misapprehended 


your Honor's instruction concerning entrapment. 
The note appears to equate entrapment with 
inducement and so that may account in part for why at first 


- 


we had some difficulty, all of us I mean by that, in under- | 


standing what the jury was asking instructions about. 
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So with respect to that, we be.:ieve it would 
be appropriate for your Honor to give the jury an 
additional instruction concerning entrapment and perhaps 
some slight modifications using the language that Mr. 
Concannon had provided in his proposed charge. If your 
Honor would do that, the Government would have no objection 
if that lanaguage were used with respect to entrapment. 

I mean, in his request for entrapment. 

THE COURT: What is there that we didn't bring 

to the attention of the jury? 

3LOCK I don't know that there is 
that your Honor didn't bring to their attention in 
charge. am just suggesting an alternative since they 
didn't seem to get it the first time. 

THE COURT: All right, I see. 

MR. BLOCK: If I may continue, in particular f 
think the aspect of the entrapment charge for which an 
additional instruction should be given is the notion of 
inducement that the jury's duty or responsibility is to 
establish or find, one, whether or not there was inducement 
from the Government agent and, No. 2, as a factual matter 

the inducement was; and, three, whether that induce- 


is overborne by the Government's proof of the defend- 


3 previous disposition to do that which he was induced 
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further, that the jury be instructed that 
is an analysis that they must undertake separately 
respect to the substantive offense and separately with 
ect to the conspiracy offense and that a finding by 
that there was entrapment, using that particular word 
respect to, say, the substantive offense 


that they make a similar conclusion or reach a 


usion with respect to the conspiracy 


articularly since the acts or which 
1e record and for which th 
ssponsible for the conspiracy charge, are much 
broader than that which relates to the substantive offense, 
including, chronologically, when these acts occurred. 
As I understand the defense claim and the jury's| 
oy define the deal to be the initial conversa- 
tion between Morris and Brown, now I am speculating but 


purpose of an exam , the jury might be 


troubled by what it was that they mig -ind ie defendant 


obtainted the heroin on January 14, bringing it with him 


passing it to the agent and receiving 
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car or aft-ur he left the cz some point that day, he saw 
this as an easy way to make money and wanted to do it again 


and didn't have to be induced by anything the Government 


did to do it again and I just suggest again by way of the 
testimony they heard there on the occasion, when the 
transaction was concluded the endant said, "I can 
you up to one kilogram wit! p mat all.” 
at might be something they are hangi 
able to find any direct authorities for 
that when there are multiple counts in an 
and the defense of entrapment is affirmatively 
should be directed 
previous disposition with respect 
nse but there is a case, a recent case in the 


Third Circuit which absent any case in this Circuit -- I 


couldn't find any which had anything to say on the issue 


U.S. against West, 511 Fed. Reporter 2d, 1083, an opinic 
by Judge Hastie, concurred in by Judge Gibbons and a 


»y Judge Weiss, though might point 


majority. 
There that was a three-count indictment against 
the defendant, the first two counts were for distrib tion 


of heroin and the third count was for posses 
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tribute. seach on d 2rer ays and 


heroin. 


bench trial 


trial Juc 


on all three 


defendant that the informen 


heroin to someone acquainted 


with the forme h turned out to be an undercovs 


agent. 


manufactured 


least :hat was all the 


there was 


srnument, 


count to 


ME COURT: So your argument is that that 


case stands for the proposition that entrap! 
defense to each count 
BLOCK: That is correct. 
COURT: And that a finding 
doesn't entitle you to 
inding seeps through int 
» 


saying? 


That is correct. Ar 


committed withir 


of time as the proof showed, 


which the defendant went out and 
procured attempted to procure heroin in our 
Anything else? 
I don't believe so. 
Mr. Concannon? 
Your Honor, 
more complex th 
Government 


to prevent error fron creeping inte this 


Honor's dependence upon West, think will have 


into all kinds of difficulty. 


What 


either 


ru! 


the 


nn 
i 


ina 


i 


; 


“ MR. CONCAI NON: Your Honor's dependence, 
an 
3 should you adopt the remedies in the West case will I thin) 
— 4 attract that kind of error I am talking about. 
) The West case involved some things which the 
' : 
: Government hasn't entirely indicated, uggesting that these 
| 
‘ matters were entirely separate, your nonor. 
° First of all, the G rnment undisputedly was 
Q a a4 ‘ " mm . | 
thie source orf ney nm for Coun L al ‘ Tne neroin 
" . ' 
l relating to Count NO. 3, the defendant testified he dian t 


} } * | 
1] know how it got down into the car, unlike two 
12 amounts which he certainly received from th vernment 
| 
13 ron + 
‘ ‘ sa p* 
14 In ddition, there wa testimony evidently at 
| 
= ' 
15 the trail that West che defendant, indicated 
| 
16 that he was on his way in an attempt to drop off two 
" " ‘ , - at, | nT + | 
M7 packages of heroin, namely packages No. 1 and No. 2, 
5 » - | 
18 aqain indicating that No. 3 wa in entirely separate 


19 affair. | 
| 


21 1 theory that there was a conspiracy : ween Kayo ana my 
99 : , 
- client, ilph Brown nd, indeed, others unknown as you! 
\ } 
: 79 " r _c r ' > | 
o freuuently sees that language. In essence, one 
) 
y) } - } - fe -s “Aneni ney . ly } ine » eer +o 
ZA theory there is a conspiracy, certainly being « separate 
25 } f ‘ " : 7 - ; 
, offense, but the grava n the orte was tne als 
' 
| 
! i ici CO lr Ki ree i RT } 
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tribution on the 14th which is what all the overt acts 
indicate, it was one, this one gravamen that I raised in 
my defense. Indeed they are separate offenses but if 
you believe the defense of entrapment it is for both of 


them, he is either innocent or guilty On both of them. 


In your Honor's charge to the jury in which | 


you described the separateness of conspircy and the separate- 


ness of conspiracy and the substantive offense, you by way 


of example indicated that a man or men may concoct a plan 
for a bank robbery and plan on it. That if thev take 
some action -- 

THE COURT: Don't tell me my own example. 
What is your point? 

That that is all one package 
and that I have no objections to your Honor charging in 
answer to the jury's question, No. 1, as to the conspiracy 
I think the answer is yes. 

In answer to question 2, are they separate 
offenses, the answer is yes. 

And in answer to question No. 3 read in sub- 
Stance the charge but indicate these are separate 
propositions that the jurers may not speculate why the 
defense did not approach this from this angle, that would 


be unfair to the defendant because it is showing another 
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angle that the prosecution didn't consider, the pre secution 
didn't present, that in our attempts to advance a new theory 
or evidence of confusion when in essence they are asking a 
very simple proposition. And tinis is getting back co 

the idea that this is becoming enormously complex when it 
need not be. 

Again and most important, this is not the end 
of the line. The simple way is if the answer to the 
question is unsatisfactory, the jurors can then ask another 
one and we lose nothing. If you say yes to 1 and yes to 
3 the way you already have and give the substance of that 
charge concerning the second question, if that is not 
satisfactory they can isk another one. 

THE COURT: What do you suggest that I should 
do with respect to tie second, what you call the second 
sentence, do what? 

MR. CONCANNON: Charges I requested and that 
the Government agreed you should charge with respect to 
entrapment. 

COURT: I shall go invo the issue of entrap- 
ment again? 


CONCANNON: Yes. 


COURT: I have charged them on entrapment. 


CONCANNON: Yes, you should say that we 
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gather from your note that there is some confusion concern- 
ing the essentials of the defense of entrapment and in 

that connection I wi . give you these additional instruc- 


tions, the substance of what you have already given in 


the Covernment and I agreed in the robing room with your 
Henaor before you gave the charge that it was satsifactory 
te us then. If the Government now asks you for some~ 
thing there may be a reason for confusion if they want some 
additional charge beyond Judge Weinfeld's charge on 
entrapment, suggesting that as a different dimension to 
this whole case; that these things should be treated so 
separately that the jury could calculate both the prosecu- 
tion and the defense angle in a way which was intended by 
neither litigant in this trial, approached by neither 
litigant. 

In opening statements or summations we gave 


your Honor no hint about these angles s9 that you could 


your charge. 
This is just a different way of putting it, 
possibly defining it a little differently and in essence 
| 
safe way is to | 


prepare for it in your charge and the only 


give yes on 1 and 3 and No. 2 give the charge as we agreed 


it should be. 


THE COURT: Thank you. 
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MR. BLOCK: Your Honor, I would like to say 
one thing. 
I don't think the issue here is whether the 
Government or Mr. Concannon anticipated the difficulties 
that the jurors are having, any aifficulty or the particular 


difficulty. ly point out that, as I reread Mr. Concannon's 


proposed charge last night, it doesn't say that the -- 
or didn't ask your Honor te charge entrapment on a defense 
to the substantive offense but doesn't ask that you charge 
the entrapment defense as to conspiracy. tn fact £ 
believe there are certain points in the proposed charge, 
it speaks of entrapment and as a defense to the crime. 

THE COURT: So your point is you don't want 
me to read his request on entrapment? 

MR. BLOCK: My point was more in response to 
what Mr. Concannon said that the Government is foreclosed 


from asking your Honor to instruct the jury in response 


not an all or nothing proposition. 

THE COURT: All right. 

Gentlemen, I thank you for the efforts that 
you have apparently expended but I must say that unless 


I am entirely wrong, you have missed a crucial, overwhelm- 


} 
| 
to what he calls the second sentence here. That it is 


ing indispensable point. Both of you have overlooked it. 
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Entrapment can only be asserted where there 
has been an admissior of doing the act. The proof here 
is that the defendant admitted Count 2 but created the 
defense of entrapment. He denied the conspiracy; he 
never admitted the conspiracy. 

You can't have the entrapment without admission. 
The whole purpose of entrapment 1S, yeS, I did these things, 
I stole, I sold drugs, I carried stolen securities Knowing 
they were stolen but, in each instance, I was entrapped. 
I admit I did these things. I can tell you I was 
entrapped and, therefore, I am released under the law. 
Without that entrapment I would be guilty. 

Now, did you see that discussion of entrap- 
ment in the cases, Mr. Block? 

MR. BLOCK: Your Honor, I did and may I address 
that point? 

THE COURT: Sure. 

BLOCK: Yesterday after -- 
CoURT: Come to the point. 

MR. BLOCK: May I have the reporter read that 
back to your Honor -- 

THE COURT: Give it to me now, what is your 
answer right now to my point? 


MR. BLOCK: I am not certain that 
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didn't admit that he entered the conspiracy with Kayo. 

THE COURT: For heaven's sake, no, you can't 
contend that at all. I will tell the jury if they find 
that he admitted it, then the defense of entrapment is 
applicable. 

MR. BLOCK: Satisfacto 

THE COURT: If he didn't admit it this defense 
of entrapment is not applicable. 

What do you say, Mr. Concannon? 

CONCANNON: Your Honor, there is absolutely 
no question in my mind, that in my recollection, that Mr. 
Brown admitted doing almost every single thing the Govern- 
ment asked. 

Your Honor's point is that I didn't ask him 
whether or not he conspired, there is no question that he 
admitted it and if you charge as indicated, then I request 
an indication in the charge that he has admitted this 
conspiracy. I am entitled to that charge. 


THE COURT: No, I won't tell them he admitted 


any such thing. If they find he admitted then this 


entrapment applies. If he didn't admit it then it does 
not apply. Entrapment goes to each count separately. 
The fact that there is entrapment as to one 


count, it does not follow that entrapment ensues as to the 
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other count. They have to weigh entrapment with respect 
to each count separately. 

What is wrong with what I just said? 

MR. BLOCK: Nothing wrong, your Ilonor. 

MR. CONCANNON: It is wrong, your Honor. 

THE COURT: Why? 

MR. CONCANNON: It is wrong to give the charge 
without that indication. The defendant was not ques- 
tioned and he admitted he entered the conspiracy and now 
you are raising the question as to whether or not he 
admitted it by presenting the question in that fashion to 
the jury. It is unfair to him. 


THE COURT: All right. You have never admitted 


the conspiracy. You addressed your remarks to the sub- 


stantive act and to stand there and say to me that this 
defendant got on the stand and admitted the conspiracy 
and have the Government say that he may have attempted to 
do so is astonishing to me. 

MR. CONCANNON: I walked in front of the jury 
and said that there was no question abut the conspiracy, 
no question about the purchase, no question about the 
transfer. I did not say that he admitted the conspiracy. 
That is a conclusory determination that should be left to 


your Honor's charge, which is what we did. 
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If you are asking if I had backed up and 
anticipated these things and asked you to indicate for the 
record what you were going to say, I certainly didn't do 
that. But I would like to know and I ask your Honor to 
indicate for the record where in Mr. Brown's testimony 
he denied any elements of the conspiracy. 

THE COURT: I don't have to answer you, I don't 
intend to. You were here and so was I. You heard his 
testimony. I am astonished at the Government, and two of 
them are here. You tell me that you got the impression 
too? Maybe I am wrong. 

MR. BLOCK: May I say something? 

THE COURT: Well, say it. 

MR. BLOCK: I didn‘t put the question direct 
to him but the trust of his testimony is that he exculpated 


Kayo by saying that just innocently his friend was present. 


He did not say that Kayo was there to participate in the 


narcotic transaction. 

HE COURT: That doesn't make a denial of the 
conspiracy 

MR. BLOCK: : it does not make it an 
affirmation either. 


THE COURT: That is a fact question for the 
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All right, take a few minutes' 

(Recess.) 

THE COURT: After further reflection I am 
centent that what the Judge should do under these circum- 
stances, bearing in mind the totality of the record and 
the charge by the Court and the note that we have been 
considering, that what we should do is, No. l, make it clear 


to them that entrapment is a defense only where the act 


charged is admitted and that there is a difference of 


opinion as to whether there was an admission as to the 
conspiracy. 

We have it as a clear admission as to tre 
second count. If you find, ladies and gentlemen, that 
the Government has proven beyond a reasonable doubt each 
of the elements requisite as I defined it to you yesterday 


and proved each element beyond a reasonable doubt, then 


you consider whether or not the defense of entrapment may 


be established. 

That is based if you conclude, if you do, that 
the charge, Count 1, the conspiracy count has been proven, 
If you find, if it is your conclusion there was no 
admission by the defendant that he conspired as charged, 


then the defense of entrapment is not applicable since 


-~ 


entrapment is a defense that can be raised only after a 
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defendant admits committing the act charged. 

Then you go to Count 2 -- we don't care whether 
you go to Count 1 first or Count 2 first, that is for you 
to decide. All we want to emphasize is that you must 
consider each count separately based, as I told you yester- 
day, on the entire trial record to determine whether or 
not guilt has been established beyond a reasonable doubt. 

When you come to Count 2 you consider the 
entire record agair and ask yourselves waether those 
elements have been spelled out or proven beyond a reason- 
able doubt and, if you find they have, and you conclude as 
I think it is quite clear there was an admission by the 
defendant, then you ask yourselves whether as to that 
count entrapment has been established. 


If you find it has, you acquit hin. 


I see no reason to reconsider or add anything 
further or try to go into any delicate nuances. 

I don't want to start vo spell it out so that 
it may prove to be disastrous for either side. 


The moment you begin to get into hairline 


distinctions you are pretty much telling the jury Which way 


to find. As I refined this, it can only be adverse to the 


defense. The more I go into the du inducement and 
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the wearing down of a person, the more it would seem to 

me I would be refining it to the point where they might 
very well resolve that the refined terminology of the Judge 
or the test on these hairline distinctions was something 
they are not convinced of. 

So I don't want to charge on something that 
they are clear about. I don't want to join in your 
interpretation of the note to the extent that you believe 
that there is uncertainty in their mind as to the meaning 


of entrapment. 


Gentlemen, that is what I propose doing. 
and the record will so reflect. 
CONCANNON: I have an additional objection. 


Your Honor, when Mr. Brown takes the stand and 


admits Count No. 2 and the essential elements he is 


necessarily admitting the conspiracy, which is what I want 


to make clear for the record. 

Secondly, if your reading of the law is 
accurate, it would require that the defenaant take the 
stand to make out what he must make out in order to raise 
the defense of entrapment, which is 
defendant could raise the defense to the Government agents 
or on the basis of cross-examination, without ever taking 


the stand and making an admission or denial. 
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COURT: I didn't say that at all. TI didn't 
that he had to take the stand at all. 
CONCANNON: Youx Honor was saying that he 


admission. 


COURT: If you are maintaining the only way 
defendant can make an admission is by taking the stand 
a refresher course. 
admission by a defendant 


without the defendant 


taki ing 


am going to do. 


ICANNON Will your Honor indicate that 


-aised the defen: entrapment with respect to 


COURT: Yes. 


returned to the courtroom at 


have kept you waiting 


5s: 


iscussion that came up with regard to 


I told you yesterday that it was a good 


question and you were entitled to an iswer and we will 


endeavor 


the general impression 
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my charge as to entrapment that it is a a ns raised 
where a person charged with a crime says in 

did do all thos ; that spell out the doing of a crime 
but I want you to know that I want to add the defense of 
entrapment. 

Hence, it is that when the defendant wen. on 
the stand you heard his testimony, you heard what he 
admitted what he denied. here seems to be some 
disagreement between us as to whether or not the defendant 
admitted the conspiracy. It is clear that he admitted 
the second count. 

conclude thi ie admitted the conspiracy, 
then you apply the defense of entrapment, because you don't 
apply entrapment if a man denies he did something, only 
when he admits he did it. 

Do you get the point? 

JUROR NO. 9: I do, sir. 

THE COURT: Here is the language of the law. 

A defendant's testimony to the efiect that he 

not commit tl crime cannot raise an issve of entrap-~- 


That is av am charging you. I repeat it 


defendant's claim to the effect thut he did 


not commit the crime cannot ise an issue of entrapment. 


iERS, US 


that? Anybody 

you conclude that he did 
conspiracy or conspired. Then you apply the 

way you applied it in the second 


aareed that he did admit doing 


Or committing that substantive act charged in Count 2. 


entrapment 


a defense to each count separately? 


for example, you decide that he 


that he ad the conspiracy. 


to you so 
the whole trial record, everything 
that happened be you, the stipulations, the exhibits, 
everything else, and you decide on Count 1 did the Govern- 
the charge in Count l, 
reasonable doubt? 
Did the defendant admit what you are convince¢c 
conspire, tha h je has been 
Count 1? 
Well, you apply the defen > entrapment and 


are you satisfied from the totality of evidence that 


Pe) 
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is acquitted of Count l. 

Then you pick up Count 2 and you ask yourselves 
what about this? The Judge told us what elements must 


be established, each of which must be established beyond a 


reasonable doubt as to Count es 


Are we satisfied beyond a reasonable doubt as 
to each one of those elements that must be proven in 


Count 2? 
Suppose you decide that you are satisfied 


beyond a reasonable doubt, yor. don't have to ask yourselves 


whether or not he admitted Count 2, because we are all 


acreed that he did. You may be equally convinced with 


regard to Count l. 


But in considering Count 2 now, it is another 
case, another deal, another proposition, another separate 


act. It is another matter that you can consider using 


the same evidence, of course. 

So you pick up that whole record again and 
pick up all the stipulations again and pick up everything 
in the total record again, including tne Judge's charge 
and, you Say, am - 
he committed Count 2? 


Suppose you say yes?. Then you go to the 


question, what about entrapment? If you are convinced 
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that the defendant was entrapped with regard to Count ne 
out goes the case. 

If you are r * convinced, then you disregard 
what he asserts as to entrapment as to Count 2. 

You may, for instance, find entrapment as to 
one count and not as to the other. Do you understand 
that? 

You look, some of you look and it makes me feel 
that you do understand and some others are making faces, 

I can't tell. So I am going to call on each one of you. 
If it isn't that clear, you demand from the Judge that he 
make it clear. 


I think that was the indication of what I said 


to you at the closing hours yesterday, that *the two cases 


are separate, two separate charges. He can be guilty 
of neither one, found guilty of both, he can be found 
guilty of one and acquitted on the other. 

Now, Miss Bender, do you think that answers 
the jury's note, all that the jury wanted of me when you 
handed up the note? 

THE FORELADY: I think so. 

THE COURT: Mr. Lichterman, have I made that 
perfectly clear 


JUROR NO. 2: Yes, your Honor. 
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THE COURT: Has the jury note at the close of 
yesterday been answered to your satisfaction? 

JUROR NO. 2: Right. 

THE COURT: Mr. Curian, is that clear to you? 

JUROR NO, 3: Yae. 6it- 

THE COURT: Mr. Keys, are you satisfied that 
you understand it backwards and forwards? 

JUROR NO. 4: Yes, sir. 

THE COURT: Mr. Ildefonso, is that clear? 

JUROR NO. 5: Yes, sir. 

THE COURT: As clear as possible to you? 

JUROR NO. 5: Yes, sir. 

THE COURT: Do you think there is any doubt at 
all about what I said? 

JUROR NO. 5: No, sir. 


THE COURT: Do you believe th t is an answer 


what you wanted to know by the jury note? 

JUROR NO. 5: Yes, sir. 

THE COURT: Mr. Case, is that clear as clear 
be that I have answered what you had in mind or what the 
jury wanted to know by its note yesterday. 

JUROR NO. 6: Yes, sir, I think so. 

THE COURT: Is there any doubt about £5 


When you say that does that mean that you are not too sure? 


SOUTHERN DI-itiCT COURT REPORTERS, U.S. COURTHOUDI 
ae AB PW YORK. NY. 


’ 
ads} Sy 
JUROR NO. 6: Well, I think I understand it 


pretty good. 


THE ‘COURT: What doubt lingers in your mind? 
Is there any doubt about what I have said? 

JUROR NO. 6: NO. 

THE COURT: You understood what fi said? 

JUROR NO. 6: I understood what you said, yes. 

I understand what you say. 

THE COURT: That is all I am asking, not what 
you are going to think about it or what you are going to del 
p72 YT want to know is whether you understand what I just 
said to you. 


JUROR NO. 6: I understand that. 


THE COURT: During the last ten minutes. 


JUROR NO. 6: I understood that. 


Mrs. Sottolano, do you feel that I have made 
that clear? 


JUROR NO. 7: Yes, ei. 


THE COURT: Miss Rauchweiyer? 

JUROR NO. 8: It is clear, Siz 

THE COURT: Mr. Loew, have you any doubt at all 
as to what I said? 

JUROR NO. 9: It is clear now. 


THE COURT: Miss Goldberg, 15 it clear to you? 
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THE COURT: Do you believe that answers the 


jury's note? 

JUROR NO. 10: Yes, sir. 

THE COURT: Mrs. Sullivan, what do you say? 

JUROR NO. ll: I believe I understand it now. 

THS COURT: Have I answered the note? 

JUROR NO. ll: Yes, you have. 

THE COURT: Mr. Cordon, what do you say, sir, 
are you satisfied that you understand everything that I 
said? 

JUROR NO. 12: It is quite clear. 

THE COURT: Very well. 

Have I answered the questions of the jury posed 
to the Court, Mr. Gordon? 

MR. GORDON: Yes, sir. 

THE COURT: Thank you. 

Please continue with your deliberations. 

(Jury left the courtroom at -3220) SS) 

THE COURT: Any comment with regard to what the 
Court just said? 

Mk. 3LOCK: Your Honor, what you said is wholly 
satisfactory to thc overnment. 


THE COURT: Mr. Concannon? 
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MR. CONCANNUN: I don't mean to delay things 
further but naturally I am concerned about the indication 
that there is some doubt in the Circuit as well as here 
about whether or not there is an admission to the first 
count. 

THE COURT: You said that before. 

MR. CONCANNON: The balance, your Honor, I 
will rest on what -~ 

THE COURT: On what you advanced before. 

IR. CONCANNON: Thank you. 

THE COURT: Gentlemen, T read to the jury the law 
as laid down as we understand the de.endan ‘s testimony 
to the effect that he did not commit the crime and cannot 
raise the issue of entrapment was from ..lvia against the 
United States, U. S. 63, Circuit Court of appeals, 
Massachusetts, 312, Fed. 2a 145 cert denied, 374 U.S.890. 

(Jury returned to the courtroom at 2.40 p.m.) 


THE CLERK: Please answer as your name is 


(All jurors present.) 
THE CLERK: Madam Forelady, have you agreed 
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